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IN THE UNITED STATES DISTRICT COURT
FOR THE NOKTHERN DISTRICT OF FLORIDA

VIETNAM VETLR&NS AGAINST HE L

NOTICE OF DEPOSITION

TO: William M. Stafford, Jr.
United States ALtorney
United Scates Courthouse
Pensacola, Florida 22502
Stewart J. Carrouth
Assistant United States Attorney
United States Courthouce,
Tallahassee, Florida
Benjamin C. Flannagen, Attorney . .
Department of Justlce :
Washington, D.C. 20530

Attorneys for Defendants -

PLEASE TAKE NOTICE that the plaintiffs will take the
deposition of Stark King, Attorney, Department of sttice, Divi-
sion of Internal Security, on Friday, February 23, 1973, at

1:00 p.m., at the office of Forer and Rein, 430 National Press

Notary Public or other person authorized to administer oath. The

deposition will continue from day to day until concluded.
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You are invited to cross-examine.
Dated: New York, N.Y. . o '
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: ' ¢/0 Center for Constitutional
[ - " LT . . . - . . .o ot et ) . . Bights :
588 Ninth Avenue
New YorP, New York. 13036

-5 a' S E L it “‘.-_..‘_ ,, ;,_‘ o “ et e i,
“Jack Levine BT AR R

1427 Walnut Street
Philadelphia, Pennsylvania 19102

: oo : o Cameron Cunningham

. L - -:. Brady S. Coleman :
502 West Fifteenth Street
Austin, Texas 78701

Larry Turner
P. 0. Box 1291
Gainesville, Florida 32601

Attorneys for Plaintiffs
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- will continue from day to day until concluded.

or the United States, et al.,“

Defendants
__________________________________ x
KOTICE OF DEZCSITION

TO: Willlam H. Stafford, Jr.
United States Attorney
United States Courthouse

Pensacela, Florida 3502

Stewart J. Carrouth

Assistant United States Attorney
United States Courthouse
Tallahassee, Florida

Benjamin €. Flannagan

Attorney

Department of Justice
Washington, D.C. 20530

Attorneys for Defendants

PLEASE TAYE NOTICE that the plaintiffs will take the
deposition of Garry Owen watt; Speclal Agent, Federal Burecau
of Investigation, on Monday, February 26, 1973, at 10:60 a.m.,
at thg office of Forer & Rein, 430 Natioﬁal Press Building,.‘
529 14th Street, N.W., Washington, D.C., before a Notary Publie

or other person authorized to adminlster oath. The deposition

Y




"\_f_

You are invited to cross-examine.

. Dateq New York 9N Y.7 o 1 Respectfu/ry submitted,,_ :
‘ : Februar 1 " oo .
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Cameron Cunningham

Brady S. Colemzn

502 West Pifteenth Street
Austin, Texas 78701

Larry Turner
P, 0. Box 1251
Gainesville, Florida 32601

Attorneys for Plaintiffs
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF FLORIDA
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_ : Ceivay Action '
. Nt o ;. No.:TCA 1843 - -
‘RICHARD KLEINDIENST, individ- SR ,
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the Un*ted States, et al.,

" Defendants

.
.

NOTICE OF DEPOSITION

TO0: William H. Stafford, Jr.

United States Attorney

United States Courthouse
Pensacola, Florida 32502

Stewart J. Carrouth

Assistant United States Attorney
United States Courthouse
Tallahassee, Florida

Benjamin C. Flannagan

Attorney

Department of Justice
Vashington, D.C. 20530

Attorneys for Defendants

PLEASE TAXE NOTICE that the plaintiffs.will take the
deposition of any and all peréons who had the responsibility for-
conducting any or all 1nquir1esgwithin the Internal Sccurity
Division of the Department of Justice and the Federal Bureau of
Investigation to determ;ne if the following telerhones (212)?25-
5680, 5681, 5682, 5683; (512)451-2841; (904)378-0774; (305)681-

'7982; {501)521-7 38# had been the subject of electronic surveill-

ance, on Monday, at the office

.ebruary 26, 1973, at 1:00 p.m.,

L
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of Forer & Rein, 430 National Press Building, 529 lith Street,

authorized to administer oath.‘ The' deposition will continue fromk

“Dateds New York TNVYL R T T e e e T
February g, 1973 Hespectfully submitted,
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Jack Levine
1427 VWalnut Street
Philadelphia, Pennsylvania 19102

Cameron Cunningham

Brady S. Coleman

502 West Fifteenth Street
Austin, Texas 78701

Larry Turner
P. 0. Box 1251
Gainesville, Florida 32601

Attorneys for Plaintiffs’
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF FLORIDA
TALLAHASSEE DIVISION

VIETNAM VETERANS AGAINST THE

WAR, ET AL., ‘Tallahassee Civil Action

rlaintiffs, No. 1843
v.

RICHARD KLEINDIENST, ET AL., :
MOTION FOR PROTECTIVE ORDER

VACATING NOTICE OF DEPQSITION

Defendants.

M it St Nt el Vo et ¥ St

Pursuant to Rule 26 (c), Federal Rules of Civil Proce-
dure, A. wiiliam Olson, Assistant Attorney General, Internal
Secprity Division, United States bepartment of Justice,

Guy L. Goodwin and Stark H. King, Attorneys, Internal Secu-
rity Division, United States Department of Justice and Gary
Owen Waﬁt; Special Agent, Federal Bureau'of.Investigation

move this Court for an order vacating the notice of their
depositions by the pla}ntiffs herein in the above captioned
case and directing that such discoyery shall not be had.

(The noticed depositions were scheduled to be taken February 23,
19?3 and February 26, 1973, but have now been continued, by
consent of the piaintiffs, until disposition of this motion

by the Court.)

Defendant Richard G. Kleindienst, et al., hereby joins
in the motion of the above named individuals,_and further
.moves this Court for an order vacating the notice of the
deposition by the plaintiffs of ény and all persons respon-
sible ﬁor conducting the necessary inguiries constituting
the basis for the denial of electfqnic surveillance set

forth in the affidavit of Benjamin €. Flannagan filed in
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this action on December 4, 1972, and further directing that
such discovery shall not be had.. (This deposition, noticed
fof February 26, 1973, has also been continued by plaintiffs
pending disposition of this motion.) | |
In_suppoft of this motion, the above named individuals
and the defendants herein reiy upon the attached supporting

memorandum and the record herein.

Respectfully submitted,

A, WILLIAM OLSON
Assistant Attorney General

WILLIAM H. STAFIORD, JR.

United States Attorney /////,j£;23:y/ﬁ)'/<;¢,f»
: : /’3’,/i;://

EDWARD S, CHRISTEWBURY _—""
BENJAMIN C. FLANNACGAN

Attorneys
STEWARY J. CARRGUTH Department of Justice
Assistant United states Washington, . C. 20520

Attorney : " rhone: 202-739-2361
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. CERTIFICATE OF SERVICE ‘

I hereby certify that on this date I =erved copies of

" the foregoing Motion for Protective Order Vacating Notice of
- Deposition and a supporting memorandum upon all parties'by
mailing a copy thereof by United States mail, postage prepaid,’

to the following counsel of record:

Doris Peterson, Esquire
James Reilf, Esqguire
Morton Stavis, Esguire
Nancy Stearns, Esquire
c/oc Center for Constitutional
Rights
588 Ninth Avenue
- New York, New York 10036

- ' Jack Levine, Eeguire
1427 Walnut Street
Philadelphia, Pennsylvanta 13102

Cameron Cunningham, Esquire
Brady S. Coleman, Esguirc
502 West Fifteenlh Street
Austin, Texas 78701

ILarry Turner, Rsguire
P. O. Box 1251
Gainecsville, Plorida 32801

il o

EDWARD §. CHRLSIERE URY Ve
Attorney

Department of Justice
washington, D. ¢. 20530
Phones 202--739-2351
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HE UNITED STATES DISTRICT T
FOR THE NORTHERN DISTRICT OF FL DA
TALLAHASSEE DIVISION

: - {
r'/ . ' ‘\‘.

VIETNAM VETERANS AGAINST THE )
; WAR, ET AL., ) Tallahassee Civil Action
X - ) No. 1843
Plaintiffs, )
)
V.. )
: ) _ _
RICHARD KLEINDIENST, ET AL, ) MEMORANDUM IN SUPPORT OF MOTION
: ) FOR PROTECTIVE ORDER
Defendants. ) VACATING WOTICE OF DEPOSITION
)

Statement of the Qase

This action was initiated by the plaintiffs herein on
July 10, 1272 secking declaratory %nd injenctive relief anﬁ
monetary damages, and asserting a violation of their consti~
w: tutional rights under the First, Fourth, Fifth, Sixth and
Eighth and Hinth Amendments to the United States Constitubion:
their statutory rights under 18 U.S.C. § 251C-20, 28 U.S.C.
§ 220102, 42 U.S.C. § 1©33, 1605(3) acd 1983, and 47 U.§.C.

. 8§ 605, and seexing to invoke the juricdicltion of this Court
under 29 U.5.C. 8§ 1331, 1243(4), 134G, 1651, 2201 and 2202,
the facts underlving plaintiffs® conploini are that 6n |
July 7, 1972 each of the plasintiiffs hervain was cibhocenacd Lo
appear and testify on'July 14, 3972 bafore the raederal grand
jury sitting in Tallaﬁassee, Florida investigating alleged

| plans of certain membars of the Victnau Veterans Against the
War (VVAW) to disrupt the Repﬁblican Wational Convention to
be held in Miami, Florida, in QiblationIOf various criminal

statutes. Following the appearance of ecch of the plain-
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tiffs, and c;\t:. witnesses, f:_he grand juri}'.‘)‘ July 13, 1972,
returned an indictment charging éix individuals,l/ including
‘plaintiffs camil, Foss, Kniffin, Michelson and Perdue with
violation of certain Federal criminal statutes arising out
oflalleged plans to unlawfully disrupt.the Republican Natibnai
Convention.gz

In their.complaint challenging the issuance_of the sub-
poenas compelling their appearance hefore the grand jury inb
Tallahassee, plaintiffs asserted that as a result of this
action by the defendants they were unable to participate in
certain demonstration activities in Miami scheduled by the
VVAW to coincide with the Democratic National Convention
which was held in Miami from July 10, 1072 until July 13,
1972, and specifically that they were subpoenaed bg the
defendants for the purpose and with the effcct of prevent-
ing and deterring the pléintiffs in the cxercise of ﬁheir
First Amendment rights. Plaintiffs further assert that the
service of the subpoanas on suck short notice also effec~
tively denied them of their Sixth Amendment rignt to retain

and consult with legal counsel. Lastly, plaintiffs' com-

plaint alleges that the defendants heréin bave and continue -

_ 1/0n October 18, 1972 a superseéiﬁg indictment was filed
by the grand jury adding two additional defendants,

2/The indictment charged violations of Title 18, U.S.C.,
§ 231 (2) (1) (civil disorders which nay obstruct, delay and
adversely affect commerce); Title 26, U.S €., §§ 5861(d) and
5871 (unlawful possession of an unregistered destructive de-
vice):; conspiracy to vieolate Titlé 1¢, U.S.C., § 2101 {intex=-
state travel or communication to perretrate a riot); Title 13,
- U.S.C., & 844 (i) {(malicious damage and destruction, by wmaens
of explosives, of personzl @nd real property used in inter-
state comazree); Title 18, U.8.C., & 844 (k) {(use of explousivas

to compit felonies prosecultnbkle in courts of the United Statos),

and Title 26, U.S.C., § 585L(c) wxwi {¢); and Pitle 18, U.s.C.,
& 37) {(econspiracy}.
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to conduct unlawful and unconstitutional surveillance of the
VVHW National office. i

Pollowing.the filing of their answer to the plaintiffs'

complaint in which they denied all allegations of unlawful
conduct, the defendants herein on Decerber 4,.1572 filed in.
this action a Motion té Dismiss, or ih the Alternative, for

Summary Judgment. In their motion, the defendants stated:

{1) in reliance upon the findings in Beverly v. United States,

468 ¥.24 732, 747 (Sthlcir. ;972) that there was-no impro-
priety in the conduct of the grand jury in Tallahassee; (2}
that each witness was afforded_ample opportunity to consult
with counsel:; (3} that neither the national office of the
VVAY nor the regional offices-in qﬁestion had been the sub-
ject of electronic surveillance (See affidavit of Benjaﬁin c.
Flaﬁnagan, filed Doceomber 4, 1972): (4) and lastly, that each
of the defendants horein werc acting in furtherance of thoir
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zeope of treir auntherity ond
thus were absolutely inmune from civil suit, .ﬁo actiocn wac
taken by the Court folleowing the filing ¢f dsfendanic’ motion.
Thereafter, on February 10, 1973 plaintifis served urcn defen-
~dants a motion seelzing: Lo amsnd their comzlaint as Lo core
tain allegations: to add additional georties plaiﬁtiﬁf: ani Lo
add Department of Justice attorneys Guy L. Goodwin and

sterk H. King 25 partieg defendantg. Plaintiffs also served
their Memorandum in Opposition to dafenﬁants' Motion to
Migniss., Following service of théié wotion, plaintiffs then

noticed the deposition of A, William Olson, Assistant attorney




General Inter_.. Secur:.ty Division, Um.ted ‘tes Department
of Justlce, Guy L. Goodwin and Stark H. Klng, Attorneys,
Internal Security Division, United states Department of
Justice and Ga;y Owen Watt, Special Agent, Federal Bureau of
Investigation, to bhe taken on February-23, 1973 and february 26,
1973, The plaintiffs additionally sought to depose on
Fébruary 26, 1973 all persons responsible for conducting the
necessary inquiries constituting the basis for the denial of
eiectronic surveillance set forth in the affidavit 6f
Benjamin €. Flannagan filed in this action on December 4, 1972,
After consultation between counsel for all'parﬁies,
plaintiffs have now, at the request of the defendants, con-
tinued the noticed depositions pending this Court's con-
sideration of defendants’ mdtion.to Qacate the noticed depof

sitions.

Discussion
IC
The Prosecuting httornev Should not Le Made to

Answer Through Civil biscovery £ar ‘c%lcns T.nsp
in the Course of a Pending Criminzl Pros

The special role of a prosecuting atlorney in our judi-
cial sfstem, when acting within the scope of his authority,
has long been recognized to e, of necessity, a privileged
position, and like that of a judge, immunc from actions by
aggricved persons challenging the pefformaﬁce of his dﬁtiés.

e

Bethca v. Reid, 445 F.2d 1163, 1165 (3xd cir. 1971); Guedry v.

- A e
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Ford, 431 F'.2c_l_‘0, 663 (5th Cir. 1970; E\gs’_v. Heisel, 361

F.24 581, 589 {(3rd cir. 1966). The breadth of this immunity

' was early ‘enunciated in Yaselli v. Goff, 12 F.2d 396 (2nd

Cir. 1926) and expressly approved by the Supreme Court in

Barr v. Matteo, 360 U.S. 564, 569 (1959). In its decision
the Court in ¥aselli stated that "[a] United States Attorney
if not a judicial officer, is at least.a quasi judicial offi-
cer, of the Government. He exercises important judicial
functions, and is engaged in the enforcement of the law,

The reasons for granting immunity to judges . . . [equally}
apply to the public prosecutor in the performance of the
duties which rest upon him." 12 F.24 at 404. |

| In upholding this grant of progecutorial immunity, the
courts have grounded their determination upon Eﬁe recognition
that thelpublic interazsst ig not bhest served if upon each
de¢ision by the prosecutor, either Lo procecute or not to
prosecute, he must later respond in o civil suiﬁ, instituted
by one who feels himself aggrieved, challenging the merits

of and the basis for his determination. Mnidison v, Gerstein,

440 r.2d 338, 340 (5th ci», 1971). ~For the ceriminzl judicial
system would soon cease Lo function effectively, if for each
decision by & Jjudge based upron hic best judgment of the law
or for each deeision by a prosecutor upon his best assessment
_'of the evidence, they wbuld each iater have to defend their
decisions in a subsequent civil suit - whether meritorious

or not. See, Bradley v. Tigher, 80 U.S. 335, 347 (1871).

- Thus, to preclude this incunboerance, the law now recognizes

that a prosecutor, as a judge, is immune from civil suit by
, _
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T L ~ an aggrieved L_.ty challenging his actions KN)en while acting

within the scope of his authority. Madison .Gerstein,

supra; Guedry v. Ford, supra; Cf. Norton v. Mcshane, 332 f.zd-
855 (Sth Cir. 1964). | |
The purpose for this immunity and the end it is désigned
to accomplish' is equally applicable to the present action

where the plaintiffs herein, five of which are defendants in

the companion-criminal case, United States v; Briggs, GCR
No. 1353 (ﬁ.D. Fla.) are seeking to utilize the tools of
civil discerry as a vehicle for challenging the prosecutor's
determination to proceed before the grand jury in that action
and the sufficiency of the evidence upon which he relied.
As a judge could not be compelled after each ruling to appear
for depositions taken by the aggrieved party challenging his
e decision, so a prosecutor also should not be required to
submit to the taking of his deposition when such is sought
in a civil suit chéllenging his acti&ns taken in-furtherance
of a pending criminal trial. If the plaintiffs herein are
permitted to accomplish what they are seeking ~- the deposi-
tions of Messrs. Olson, Goodwin and King, the prosecutors in
their pending ecriminal case -- they will have successfully
pierced the immunity with which the prosecution has tradition-
ally been.clothed, and will have been permitted.to accomplish
indirectly what the 1a§ say they cgnnot achieve éirectly.
The_depositions sought herein of Messrs. Qlson, Goodwin
and King are thus impermissible and éheir taking violative of
both the protection and the_spirif of the prosecutor's immuni—
ty. It is therefore both ngcessary and éroper that this Court
for the reasons stated, §acate the notice of ‘their taking and

direct that these depositions shall not be had.
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The Takisof the Noticed Depositions ,Imm:oper
in the Present Context of this Civil Action

1. Were the depositions of Messrs. Olson, Goodwiﬁ and
King not'precluded, as we étrongly contend,‘because of their
prosecutorial immunity; the taking of their deposition would
nonetheless Be imﬁroper in the present context of this case.
As stated, the plaintiffs herein, five of which are defen-
dants in the companion c¢riminal case, are seeking diséovery
of the prosecutors in that case Messrs. Olson, Goodwin and
-King, in a civil action in which the thrust of the allega-
tions are inextricably interwoven with many of the facts to
be proved in the pending criminal prosecution. Moreover,
the two cases are presently proceeding in tandum, with a
hearing set for March 6, 1973 in the criminal case on the
defendants' outstanding motions, including motions for dis-
covery. It is thus clear under these circumstances, that
any discovery sought in the civil action of the prosécutors
in the criminal cése is, in the present posture of the two
cases, =o laiden with conflict as Yo render its taking, at
this'tiﬁe, impermissible, As the Court observed in Campbell
v. EBastland, 307 F.2d 478, 487 (5th Cir. 1_962}, "la] litigant
should nol be allcewed to make use of the libaral discovery

roccdures applicable to a civil suit as a
P 2 .

-~

odge to avoid
tha ;o;trictions on criminal discovery and thereby obtain
.. . [infermation] he would not otﬁerwise e entitled %o
for use in his criminal suit." In the present case, the
effect, if not the purpose, of the proposed discovery is to

subvert the civil rules into a device for obtaining pretrial




discovery a\"xst the Government of infofi‘ion not available
to the défenéants in the eriminal trial. Or, as stated by
Judge Bell in hig concurring opinion in Campbell, "[tjhe end
result [of the dispovery sought by plaintiffs is] tantamount'l
. to allowing discovefy under Federal Rules of Civil Procedure
in a criminal proceeding, something we are powerless, as [is]
the trial court, to authorize." 307 F.24 at 492, Accordingly,

the depositions of Messrs. Olson, Goodwin and King, sought

herein, are improper, at the present time, and their takinrg

should be staYed by this Court. campbell v. Eastland, supra:

United States v. One 1964 cadillac Coure Deville, 41 F.R.D.

352 (S.D.N.Y. 1966): United States v. Steffes, 35 F.R.D. 24

(D. Mont. 19G4):; United States v. Maine ILohstermen's Associaf
tion, 22 F.R.D. 199 (D. Me,.1958). | |

2. Moreover, the notice of deposition of Special Agent
Gary Owen Waitt should also be vacated in that hg possesses no
information relevant to the present litigation. As observed

by the Court in United Air Lincs, Inc. v. United States, 26

P.R.D. 213, 219 n. 9 (b. Da}. 1960) "[ilt is well established
that discovery.hés limits and that these limits grow more
formidable as the showing of need decrcases.® Here, plain--
tiffs Horton and Beverly in a related action -- a contempt
hearing upon their refusal to testify before the granﬂ.jury
after a grant of immunity -~ sought to subpoena Gary Owen Watt
for the same purpose they are new saeking to takelhis deposi-

tion, for infcormation rclating to the allegation of unlawful

clectyronic surveillance. In that proceeding, uvpon & rapresenta-
tion by CGoverrnmant gouncel that Special Agent Watkt had no

knowledge relevant to the allegations of slectronic surveil-
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lance assert’therein (;3 Re: Grand Jury@tnesses, No. T

Misc. 1/122 (N.D. Fla.), Vol. 9, p. 72-75) this Court refused
to compel his appearance and quashed his subpoena (Id. at 75~
76)5 It is thus similaﬁly apbropriate in the present action,
involving many of the same parties, cognsél and allegations,
that this Court vacate the notice of taking of the deposition
of Special Agent Watt for the same reason the_Court found it
necessar& to guash his subpoena to éppeér and testify in the
companion contempt éroceédings, and direct that such dis-

covery shall not be had.
III.

Plaintiffs Should not be Permitted Throuch Discovery
to go Behind the Affidavit of the Defendants penving
any Unlawful Electronic Surveidllance of the Plaintiffs

Plaintiffs in their complaint have alleged that the
defendants (Richard Xleindionst, Attorney CGeneral: L. Pairick

Gray, Acting Director of the Federal Burecauw of Investigation

hld

and William H. Stafford, Jr., United States Attorney) *. . .:
through their agents have and continue to conduct illeygal

and unconstitutional surveillance of the National VVAW offices.”
(Comp. 923) 1In response to this allegation the defendants

-

filed an affidavit statin gpecifically thuat no such surveil-
lance had been conducted.™ See affidavit of Renjamin C.
Flannagan f£iled December 4, 1972, Plaintiffs now seek
through discovery to go kehind the Government's affidavit tb

test its sufficiency ¢ud have noticed the deposition "o .. .

3/rs the ailegation in the complai & ald ogod only thut
the defendants ox thelr agonis had condated the unlawiul
surveillance, the affiidavitc xesoondad ornlv o this =237 wticn

and stated that the ladenal puroow of Dnavcstigetion b oo
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of any and all persons who had the responsigity for c'on-.
-dudting any and all inquiries within the Internal Security
Division of the Department_of Justice and tﬁe Federal Bureau
of Investigation . . ." in determining the basis for the
denial of eléctronic surveillance éontéined in the affidavit
of Mr. Flannagan. Such discovery is not per@issible. As
Mr._Justice White stated in his concurring opinion in Gelbard

v. United States, 408 U.S. 41, 71 (1972} ". . . where the

Government 6fficia11y denies the fact of electronic surveil-
lance . . . the mattef iz at an end . . ." See also, In Re
‘Tierney, 465 F.2d 806,'312 (sth cir. 1972). It is therefore
improper now that the Government has made such a dgnial for
the pléintiffs to continue the inquiry and seek to go behind
the denial. Their notice to depose all persons responsible
for obtaining the information necessary for the denial should
therefore be vacated and this Court should direct that such
depositions should not be had.
Respectfully subnitted,

A, WILLIANM QLSON
Assistant Attorney General

WILLIAM H, STAFFORD, JR.

United Stataes Attorney /}H //9 ,//4,/”‘
o /4{ i L //r"'t-,/.’/?‘/-’/__'_./-—-—--——-
s o

EDWARD S, CHRISTENBURY;}f”/f
BEWIAMIN C, FLANNAGAN

. . Atlornevs

STEWART J., CARROUILH -Departmont of Justice

Asgistant United States ~ Washington, D. C. 20530
Attorney Pthe: 202-~739-2361
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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF FLORIDA
TALLAHASSEE DIVISION

VIETNAM VETERANS AGAINST THE
WAR, et al.,
Plaintiffs,
V. Civil Action No. TCA 1843

RICHARD KLEINDIENST, et al.,

Defendants.
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DEFENDANTS' MEMORANDUM IN OPPOSITION
TO PLAINTIFFS* "MOTION TO AMEND COM-
PLAINT AND TO ADD PARTIES OR IN THE
ALTERNATIVE TO INTERVENE PURSUANT TO
RULES 15, 20, 24 OF THE FEDERAL -
RULES OF CIVIL PROCEDURE" -

Statement of the Case

‘The Complaint herein was filed on'July 10, 1972 and
shortly thereafter the Couft'denied plaintiffs' motion
for a class-action order., The defendants answered the
complaint on October 3, 1972.
J Thereafter the Court requested the defendants to-
gile a memorandum of law in support of the defehses alleged
.in their answer, fixing November 28, 1972 for hearing
;ereon. On November 15, 1972 plaintiffs reguested a post-
_.%onement of that hearihg date of at least two weeks to
{allow plaiﬁtiffs to receive defendants' memorandum and
fespond thereto. On No?ember 21, 1972 the Court continued
the hearing date until December 12, 1872,

On November 30, 1972 the defendants served their altera-
tive motion to dismiss or for summary judgment (filed |

_December 4, 1972},

On December 6, 1972 the Court on the motion ore tenus
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of the plaintiffs continued the hearing.until a date
certain later to be fixed by the Court:

On January 19, 1973 the Court entered its Order for
Pre~Trial Conference in this cause, 52325 alia, requiring

: discovery to be completed by March 2, 1973 and setting
-the pretrial hearing for March 12, 1972, |

On Februvary 6, 1973 defendants, under the constraints
of the Order. for Pre-Trial Conference, served Interrogatories
on the plaintiffs with respect to the allegations of and
attachments to the Complaint,

On February 8, 1973 plaintiffs filed the instant motion
and-theif_“Memorandum in Opposition to Defendants' Motion
to Dismiss®, - |

On February 16, 1973 the Court\rescinded its Order’

for Pre-Trial Conference,

Discussion

1. To grant plaintiffs' motion to add parties plain-

tiff and to file an Amended Complaint would materially

prejudice the defendants.

j On Pebruary 6, 1973 the defendants mailed their In-
;terrogatories to the plaintiffs with respect to the allega-
itions and attachments of the Complaint.
! The proposed Amended Complaint drops the claiﬁs for -
_gmohey damages on the allegations concerning alleged denial
?of counsel and the allegations on the alleged use of a
government agent or informant in plaintiffs' organizational
meetings (Plaintiffs' Opposition, page 3), but adds new
allegations with respect’to alleged abuée of process, con—'
spiracy, electfonic surveillance, use of\an informant in
violation of Sixth Amendment rights to counsel, and or-
ganizagibnal harassment, (Proposed Amended Complaint:

First, Third, Fourth, Fifth and Sixth Causes of Action).

-
-
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The defe;dants' Interrogatories to plaintiffs, of course,
do not‘encompéss the matters and thedries raised for the
first time in the proposed Amended-Coﬁplaint. |

While it is true that the defendants have been gen-~

erally on notice of the "occurrence® upon which plaintiffs’
suit is predicated, that is the Grand Jury p;oceedings
which resﬁlted in the indictment of some of them, even
- assuming thé propriety of defendants' seeking discovery
beyond the allegations of the original Complaint, it can-
not be fairly said that defendants were on such notice as
to require them to have anticipated and made discovery
with respect to the new allegations and theories of re-
covery embodied in the proposed Amended Comﬁlaint. Thus
7{?£pléintiffs' motion were allowed, the defendants would
essentially hav%;to start anew.

Many of the new allegations and theories could have
been included in an Amended Complaint filed as a matter
of coﬁrsé in July, 1972, fof at that time plaintiffs were
aware‘of the interest of Messrs, Hall, Jones, Hudgins and
ﬁahoney in this litigation and of the participation of
Messrs. Guy Goodwin and Stark ging as Government attorneys

fin the Grand Jury proceedings. The new allegations con-

lcerning an alleged-informant or agent in the defense camp
‘also could have been presented in July, 1972. See Motion

1to Disclose Agents or Informants in the Defense Camp filed

December 5, 1972 in United States v. John K. Briggs, et al.,
N.D..Fla., GCR-1353,_ Moreover, it appears from the plead-
ings that plaintiffs cou;d_have presented their new
allegations on electronic surveil;unce as early as August,

1972, for such is the date of the Hall affidavit attached

.3 - L
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to the proposed Amended Complaint. Indeed the other af-
fidavits as.fo alleged electronic surveillance attached to
- the Amended Complaint were executed on July 13, 1972 or
thereabouts. Plaintiffs' other theories of abuse of pro-
cess, conspiracy and harassment could equally well have
been included in the original Complaint and are essentially
: afterthoughté to that Complaint.

In plaintiffs' own words they now seek to “amend

their complaint to add facts which are an integral part
to the original occurrences which are the basis for this
action" (flaintiffs' Memorandum, page 2) and to add new
parties and new theories of recovery in an Amended Com-f
plaint which "refers back to the same occur;ence which
forms the basis of the original complaint" (ibid.). But
thére.is n0'sug%éstion by plaintiffs that their delay.in
waiting until February 8, 1973 to seek\to add parties
and amend their Complaint was due to oversight, inadvertance

or execusable neglect. Plaintiffs do not assert that the

new "facts" are newly discovered, see Horn v. Allied Mutual

Casualty Co., 272 F. 2d 76, 80 (10th Cir. 1359), or that

Lhey were without full knowledge of the facts as long ago

iras'last Summer, compare Darcy v. North Altantic & Gulf S.S.

Co., 78 P, Supp. 662,.664 (E.D. Pa. 1948). &as the Court
! . -
Eof Appeals for this Circuit stated in Freeman v. Continental

1]

"Gin Company, 381 F. 23 459, 469 (5th Cir. 1967):

It is clear that lack of diligence is reason
for refusing to permit amendment. So holding is
Wheeler v. West India 5.5. Co., 205 F, 24 354 {2
Cir., 1953), a decision concurred in by the draft-
men of the Federal Rules. Where there has been
such lack of diligence; the burden is on the party
seeking to amend to show that the delay "was due
to oversight, inadvertance, or excusable neglect."
Frank adam Electric Co. v. Westinghouse Elactric
& Mfg. Co., 146 F. 24 165, le7 (8 Cir., 1945).

- 4 -




Leave will be denied unless he shows some "valid
reason for his neglect and delay." Carroll v.
pittsburgh Steel Co.,. 103 F. Supp. 788, 790 (W.D.
Pa, 1952}. . , :

Plaintiffs, however, have proffered no explanation for
their delay in seeking to amend. their Complaint and add
parties. They have not met their initial burden of showing
some valid reason for their delay. _
Moreover, to allow plaintiffs to amend their Complaint,
adding new.parties, factual allggation and theories, would
impose on the defendants the added, and we believe un-
warranted, bﬁrden of further discovery, preparation and

expense, See Albee Homes, Inc. v. Lutman, 47 F.R.D. 258,

259 (E.D. Pa. 1969). Similarly, to allow plaintiffs to
amend and add parties will also postpone consideratien by
the Court of defendants‘ defense of absolute immunity

from suit,-one of the bases for dismisgal_of-this action
aiready set forth in defendants’ December 4, 1972 alternative
motion to dismiss or for summary judgment. At a minimum
defendants will have to replead to the.Amended Complaint,
gevise and renew their alternative motion to dismiss or

}or summary judgment and await plaintiffs’ response thereto
hefore there is any hearing thereon. But the plaintiffs
should not be allowed to so delay the Court's consideration

‘of the defendants' defenses. As the Court of Appeals for

-ithis Circuit also stated in Freeman v. Continental Gin

'Company, supra, 381 F. 24 at 469, 470 (where amendment

was not allowed after summary judgment had been granted):

A busy district court need not allow itself
to be imposed upon by the presentation of theories
seriatim. .Liberality in amendment is important
to assure a party a fair opportunity to present
hig claims and defenses, but "egual attention
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should be given to the proposition that there
must be an end finally to a particular litiga-
tion."  Friedman v. Transamerica Corp., 5 F.R.D.

- 115, 116 (D. Del., 1946). Some courts have re-
fused as untimely amendments sought after a -
motion for summary judgment has been made. E.g.,
Eisenmann v. Gould-National Batteries, Inc.,

" 189 F. Supp. B62, Bed (E.D. Pa., 1958); Gaylord
Shops. Inc. v, South Hills Shopwers'® City, Inc,,
33 F.R.D. 303 (W.D. Pa., 1963). There is even
more reason for refusing to allow amendment long
after summary judgment has been granted, * * *
Much of the value of summary judgment procedure
in the cases for which it is appropriate - * * *
- would be dissipated if a party were free to
rely on one theory in an attempt tc defeat a
motion for summary judgment and then, should
that theory prove unsound, come back long there-
after and fight on the basis of some other
theory.

Here plaintiffs seek to raise other theories in the
- face of the defendants' December 4, 1872 alternative motion
to dismiss or for summary judgment made as to the allegations
and theorles of the original Complaint. Plalntlffs have
already droPped:gllegatlons from the present Conmiplaint
after defendants have initiated discovefy with respect
therete, The new factual allegations.and theories may well
meet a similar end should defendants be required to defend
with respect thereto. Moreover, they appear to be filed
ﬁot only in an effort to bolster the originai complaint
:but also to prolong the life of the controversy, at least
{throughout the 11fe of the pending criminal proceedings,
{perhaps to attempt to have a vehicle for discovery in the
%civil forum on matters where discovery may be denied in the
‘eriminal case. ' _ |

If defendants are correct in the efficacy of their
defense of absolute immunity to the claims of the original
Compléinf, a fo;tidri; no leave should be granted to allow
plaintiffs to file an Amended Complaint as to the same

"occurrences” because of the legal futility of such an

-6 -
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amendment., See FPorman v, Davis, 371 U.S. 178, 182 (1962).

2. 'To grant plaintiffs' motion to add parties def-

endant would also materially prejudice the defendants.

Plaintiffs now seek to add two Attorneys of the
Department of Justice as parties defendant to this action.

These Attorneys are members of the trial team in United

States v. John K, Briggs, et al., N.D. Fla,, GCR-12353,

now pending in this Court. To allow them to be named

as defendants in this action would defeat the purpose of

the grant of absblute immunity historically accorded Fed-
eral prosecutors, which is to save them from the vexations

of iitigation arising out of.the performance of their duties
as public prosecutors. Cases illustrating their immunity
from suit are set forth in Part II of the memorandum

filed in support of defendants' alternative motion to diﬁ--
miss or for SUMmary judgmént (pages 13 and 14), and in Part I

of defendants' memorandum in support of their motion for a

protective order vacating notice of deposition. As was ex-

plained in one of the cases there referred to, Yaselli v. Goff,

12 F. 2d 396 (2d Cir. 1926), at 404; absolute immunity

is accorded Federal prosecutors to ensure the full performance
of their duites without fear of the threat of suit or the
altendant burden of the defense thereof. To allow Messrs.
Goodwin and King to be named as defendants herein on the

eve of the criminal prosecution would give the appéarance

that they are in fact subject to suit and that they, and

othei Federal prosecutors similarly situated, will not be
shielded from the burdeﬂs of defending_theméelves from

suits arising out of the performance of their duties. And
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while'being named as defendants herein may not cause
them any personal concern or othexwise detract them from
the resolute performance of their prosecutorial duties,

still they should not be subject to such.a burden in the

- public interest.

When persons are immune from suit, they should be
dropped, not added, as parties defendant. Not being
parties, they, of course, cannot be dropped. But cer-

tainly they should not be added, under Rule 21 of the

"Federal Rules of Civil Prccedure cr otherwise, when such

action would not only be a futile act, see Foman v. Davis,

371 U.S. 178, 182 (1962), but would be contrary to established

law and public pelicy. See Yasalli v. Goff, supra, and

the other cases cited in defendants' memoranda aforesaid.
Conclusion

For the reasons stated, defendants respectfully
submit that plaintiffs® "MOTION TO AMEND COMPLAINT
AND TO ADD PARTIES OR IN THE ALTERNATIVE TO INTERVENE
PURSUANT TO RULES 15, 20, 24 OF THE FEDERAL RULES OF

CIVIL PROCEDURE“ should be denied.

Respectfully submitted,

- A, WILLIAM OLSON
- Asgistant Attorney General

WILLIAM H., STAFFORD, JR. “"EDWARD S, CHRISTENBURY

United States Attorney Attorney, Department of Justice
: - ’ (?
: ' Geagasiion (e Fiamnspem
STEWART J. CARROUTH " BENJAMIN C. FLANNAGEN O
Agsistant U.S5. Attorney Attorney, Department of Sustice

Washington, D.C. 20530
Phone: 202-739-3032

Attorneyssfor Defendants
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CERTIFICATE OF SERVICE

I cexrtify that a copy of the foregoing
DEFENDANTS' MEMORANDUM IN OPPOSITION
TO PLAINTIFFS' "MOTION TO AMEND COM-
PLAINT AND TO ADD PARTIES OR IN THE
ALTERNATIVE TO INTERVENE PURSUANT TO
RULES 15, 20, 24 QF THE FEDERAL
RULES OF CIVIL PROCEDURE"

was served on the plaintiffs by mailing copies thereof

to their Attorneys; Doris Peterson, Esquire, James Reif,
Esquire, Morton Stavis, Esquire, Nancy Stearns, Esquire,

| c¢/o Center for Constitutional Rights, 588 Ninth Avenue,
New York, New-York 10036; Jack Leﬁine, Esquire, 1427
Walnut Street, Philadelphia,.Pennsylvania 19102; Cameron
Cunningham, Esquire, Brady S$. Coleman, Esquire, 502
West Fifteenth Street, Austin, Texas 7870l; Larry Turner,

Esguire, P.0. Box 1251, Gainesville, Florida 32601 on

February 3’.’ 1973,

. / . .
BENIAMIN C. FLANNAGAN 7/
Attorney, Department of Justice

Washington, D.C. 20530
Phone: 202-739-3032

Attorney for Defendants




o S 1 e 1t el e o | e e e ¢ o s o r b e

- A A

s

PR P |

LS D EE P M

PRI

I

e e

¢ N
@
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IN THE GHITED STATES DIS
POR THE HORTEERN DISTRIC
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VIETNAM VETERANS AGAINST THE
WAR and SCOTT CAHMIL, et al,

Plaintiffs, -
Civil Action

No. TCA 1843

Ve

RICHARD KLZINDIENST, individ-
ually and as Attorney General
of the United States, et al,

Defendants.
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MEMORANDUM IN SUPPORT OF MOTION
TQ AMEND COMPLAINT AND ADD PARTIES

Plaintiffs initiatedthis action immediately prior to thei

r

2d

Ic]

attendance in Tallahasscc,lFlorida pursuant to ral Srand Jury
subgoena. This action challengeé the constitutioconality of those
subpoenas, the alleged abuse by defendants of the subpoena powver,
and ' alleged illegal and unconstitutional surveillance of plainfir:
by defendants Ir conjunction with the grand jury proceeding.

Pléintiffs now seek to amend the pleadings herein to
reflecct matters that occurred during the time they remained under
compulsory pfocess anq,immediately thereafter. They further
seek to add such parties as necessary for full relief of those
injured by the subpoenas complained of herein.

A. This Court Should Permit Plaintiffs
To fmend Their Complaint

It is by now established law that leave to amend pléadin
under Rule of the Federal Rules of Civil Procedure should be free

given unless there is some cbvious prejudice Yo defendant or if

)OO LAHEDT S - XTI
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there hé.oecn ‘'undue delay. Fornan vl“vis, 371 U.S. 178 (1962);

what is more, where the interests of justlce requires, amendment

should be permitted and eéen new defendants and new theories bf

recovery allowed where the amended complaint5refers back to the

‘same occurrgncé which forms the basis for the original complaint

and defen&ants are thereby put on notice. Williams v. United
States, 405 F.2d 23% (5th Cir. 1968).

. Here plaintiffs seek to amend their complaint to add
facts which are an integral part to the opiginal occurrences.whié
are the basis for this action. The parties defeﬁdant they séek
to add.as part of their amended complaint have actual notice of
the action és they were present and Darticipatéd'in early stages
of the litigetion oopoging plaintifr s motion for a Temporary
Restraining Order. | '

Neither trial nor pre-trial hearings have been con-
ducted here and no prejudice will result to defendants if the

requested amendments are permitted.

B. This Court Ehould Pernit The Addition Of Parties

Under the terms of Rule 21 of the Federal Rules of Civi:
Procedure, “Parties may be dropped or zdded by order of the cour:
on motlon of any party or of its own initlative at any stage of

the action and on such terms as are just." See Askey v. C. & M.

Service, 45 P.R.D. 242 (M.D. Penn., 1968). Rule 21 was intenced
to permit the addition aslparty to an action a person or pers?ns
who had been omitted through inadvertence; mistake or some other

reasdn and whom 1t was later found desirable to zdd. Truncale §

Universsl Pictnres Co,, 82 P.Supp. 576 (S.D.N.Y. 1949),

Plaintiffs are members or staff of the Vietnam Veterans

_hgainst The Var vho were subpoenaed Lo appear before a federal

Y
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grand jury in Tallahassee, Florida dur!. the weeX of July 10,
1872, Hearly all received their subpoenas on Friday July 7, re=-
quiring that they appear on Monday, July 10, 1972. Messrs. Hall
Jones, Mahoney and Hudgins, who seek to be Joined as partles wére
also suppoeﬁaed to appear on July 10, 1972. {with thé_exception
of HMr. Hudglins who receivéd his subpoeha on the evening of July
10 and was instructed to appear in Tallahassee by the morning of
July 11]. Because of the shortness of time, they did.not have
tﬁe opportunity to consult with counsel prior to late Sunday nigh
July 9 or early Monday morning July 10 when this actioﬁ was fllec
They were therefore not able fo be joined as parties prior to
the time of filing. 4Yhat is more, since the action was originall
filed as a class action the persons who now seek to be added as
parties plaintiff believed their_interests would be adequately
protected as members of the class litipating this action. When
this Court rejected plaintiffs' class action z2llegations it becam
apparent that iessrs. Hall, liahoney, Jones and Hudgins must
appeér by name in this litigation for their riﬁhts to be protecteé

+

Under the Federal Rules of Civil Procedure, it is appropr
to Join parties in one actionhif their claims arise out of the
same occurrences and therc are common guestions of law and fact.

Kenvin v. Newburger, Loeb and Co., 37 F.R.D. (D.N.Y. 1965);

Baltimore & Ohic R. €. v. Thompson, 80 F.Supp. 570 (D.Mo. 1948}

What 1s more, since no hearings have yet been conducted in this

litigation intervéhtion is timely. ;Pﬁre 0il Co. v. Ross, 170
F.2d 651 (7th Cir., 1948), '

Finally plaintiffs Hall, Mahoney, Jones and Hudgins
might be seriously prejudiced by a ruling against plaintiqfs
Camil, et 51. They are, thereffg%fectivély “bound“'by the
determination hereln End since they will not bring’any extraneot

™
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or disruptive issues into the litigat®n, this Court should grant

P A——

" their motion to be joined or in the alternative to intervene as

parties plaintiff. International lortcages and Investnent Corn.

v. Von Clemn, 301 F.2d 857 (2d Cir. 1962).

oy amn

C. Plaintiffs Should Be Permitted To Add
Pabties Defendant .

Plaintiffs herein seek to add as partles defendant Guy -
| Goodwin and Stark King,atforneys for the Department of iustice,
Division of Internal Security, who conduéted t?e grand jury |
activities complained of hereln. At the timegthis actionsnlaint:
P did not know of the involvement of lessrs. Goddwin and Xing in
. the occurrences herein or they would have been joined as parties
defendant from the outset. Messrs. Goodwin and King vere, 1t 1s

alleged, pafties to the occurrences in combination with the

already named defendants, and.therefore,were parties to the de-

privation of plalintiffs rights at 211 stages. It is therefore

i as.defendants herein, Poindexter v, Louvisiana Pinancizl Assists

f' appropriate that the FOUPt order that plaintiffs may add them
i

Commission, 258 F.Supp. 158 (E.D. La. 1966), aff'd 393 U.3. 17.

See also ¥Williams v. United States, 405 F.2d 234 (5th Cir. 1968)

. | ~  CONCLUSION

The Federal Rules of Civil Procedure providing for
Joinder of parties ﬁas adopted in order to obviate the harsh
common law adherence to technical rules of joinder. Kerr V.

. Comparnie de Ultsamar, 250 F.2d 860 (2d Cir. 1958).

If plaintiffs are not permitted to amend thelr com-
) pléint and to add parties herein, they will be forced to begin

b
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new actions which would have to be consolidated with the instant

action or tried independently. Since there has not yet been any

hearing in this case defendant will nbf be vpreJudiced by the re-

quested changes in the pleadings. Therefore consistent with the
interests of justice and judicial economy, plaintiffs respectfullﬁ
urge this Court to grant their motion to amend their complaint

and add parties or permit interventlon herein,

. ' Respectfully submitted,

%%ﬂﬁ&?’ A P

Jares Reif

Morton Stavis

Doris Peterson

Nancy Stearns

ec/o Center for Constitutional

Rights - '

588 Ninth Avenue

New York, New York 10036

- Jack Levine
1427 Valnut Street
Philadelphia, FPennsylvania
19102

Camercn Cunningham
. . Brady S. Coleman
. 502 Vlest Fifteenth Street
Austin, Texas 78701

_ Larry Turner
- : ' P.O. DBox 1251
Dated: New York, N.Y. Gainesville, Florida 32601

February 7, 1973
Attorneys for Plaintiffs

/
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IN THE UNTTED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF FLORIDA

 VIETNAM VETERANS AGAINST THE
VAR and SCOTT CAMIL, et al,

Plaintiffs,
Civil Action
V. No. TChA 1843
RICHARD KLEINDIZNST,individ-
ually and as Attorney General
-of the United States, et al,

Defendants.
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MOTION TO AMEND COMPLAINT AMD TO ADD
PARTIES OR IN THE ALTERNATIVE TO INTER-
VENE PURSUANT TO RULES 15,20,24% OF THE.
FEDERAL RULES CF CIVIL PROCEDURE

IPlaintiffs hereby move to amend the complaint herein to
reflect matters relevant to, and an integral part of, the causes
of action set fofth herein which occured folloﬁing the filing
of the original complaint.

‘ Plaintiffs further move pursuant to Rule 21 of the
'Federal Rules of Civil Procedure to add as parties plaintiff
James Frank Hall, Timothy Jones, Richa»d Hudgins and Peter P.
Mahoney. P | o .
This action was origlnally initiated as a class action.
In the earliest sfages of proceedings however this Court re-
Jectéd plaintiffs'class action 2llegations and ruled that only

%
named parties would be consideréd litigants.

¥ This guestion arose vhen on the morning of July 10, 1972 the
Court set down Plaintiffs’'® Motion for a Temporary Restraining
Order in the afternoon and arrangements were made that only nam
parties would not be «called before the grand juryv until the
matter of the Temporayy Restraining Crder was resolved.

. .-, '
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Because of thls Court's rullng on class action, it 1is

necessary to add as parties plaintif{ other members of the Viet-

nam Veferan Against the War who were subpoenaed to appear before
the Federal Grand.Jury in Tallzhassee during the week of

July 10, 1972, both to vindicate their rights, which were violat
by being cetained in Tallahassce, and to bring before the Court

2ll the facts relevant to this action. The grievances of plain.

tiffs Hall, Mahoney, Jones and Hudglns arose from the series of

fransactions complained of herein by plaintiffs Camil, et 2l.
There are questions of fact and law commdn to all
plaintiffs. What 1s more, plaintiffs ﬁall, Mahoney, Jones and
Hudg;ns might well be bound by a rullng with respect to plainti
Camil, et 21, -
Plaintiffs finally seek to add as parties dgfendant
Guy Goodwin and Stark King, attofneys for the Department of

Justice, Division of Internal Security. Plaintiffs' c¢laim

against Messrs. Goodwin and King arose cut of the occurrences

 complained of in this action and there are common questions of

fact and law in plaintiffs' grievances against them and the otk
defendants. At the time this action was initiated the Involve-
ment of Messrs. Goodwin and King in the operation of the grand
jury was not known to plaintiffs. Their role in violating plal
tiffs' rights emerged only during the course of the proceeding:
! > _
complained of. Therefore, plaintiffs now seek to add them as
parties defendant.
C’%espectfullf submitted,
i f::%ggg;rson
James Reif
Morton Stavis
- - Naney Stearns
: ¢/0 Center for Consti.utional Rig:
J ' 588 Ninth Avenue
Y . New York, New York 10036
~Jack Levine o

1427 Walnut Strect
Philadelphia, Pennsylvania 19102




Dated: New York, N.Y.
February 7, 1973

Cameron Cunningham
Brady S. Coleman
502 West Fifteenth Street
Austin, Texas 78701

Larry Turner
P.0. Box 1251
Gailnesville, Florida 32601

Attorneys for Plalntiflfs
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IN THE UHITED STATES DISTRICT COURT
FOR THE HORTHERN DISTRICT OF FLORIDA

VIETNANK VETERANS AGAINST THE @
WAR and SCOTT CAMIL, et al.,

Plaintiffs .
. : Civil Action
V. ~ No. TCA 1843

-

RICHARD KLEIKDIENST, individ-
ually and as Attorney (eneral :
of the Unlted States, et al.,

Defendants

L]

PLAINTIFFS' MEMORANDUM IN OPPOSITION
TO_DEFENDANTS' MOTION TO _DISHISS.

STATEMERT OF PACTS

This is an action by the Vietnam Vetérans Against the
Wa{ (hereinafter VVAW) and fourteen members and'ﬁne staff worker
of the organization. Y All of the individuals were subpoenaeﬁ
to appear before a federal grand Jury in Tallashassce, Florlda,
on July 10,.1972, 2/ the first day of the Demdcratic National
Convention and the day of the first scheduled VVAW anti-war
demonstrations at the“conventions, more than 400 miles away in

Miami. Plaintiffs were then detained in Tallahassee pursuant to

* / The original complaint was filed by eleven individual plain-
tifrfs. Four additionzl members of VVAW have moved to be added
as parties plaintifr. '

%%/ Richard Hudgins, one of the members who seeks to become a
party to thils-action, wzs served with a subpoena In Virgina on

" the evening of July 10, and appeared in Tallahassee as directed

on the morning of July 11, 19?2.
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- government .

-on the final day.

{ : i

subpoena throughout the Democratic lational Convention,i/ despite
the fact that thelr testimony was not needed by the government

to ﬁbtgin an 1ndic£ment from the grand jury. The lack of need
for plaintiffs' testimony 1is evidenced by the fact that seven
plaintiff's were never even questiohed by the grand Jury and two
of the plaintiffs who were questioned ﬁere indicted and, thereforg

defendants nevér serisusly intended to obtaln their testimony.

Plaintiffs have alleged that the subpoenas were served
on them not for any legitimate government purpose, but in 6rder
to prevent them, in violation of their civil rights, from parti-
cipating 1n énti—war demonstrations at the Democrétic ilational

Convention that had the very real potentlal for embarrassing the

Plaintiffs further allege that the subpoenas were com-

ot

posed on the basis of (and in some ins

antes service was cecom-

plished with the reliance on) 1llegal and unconstitutional

: j
defendants confinued thelir illegal and uncenstitutional electronig

c¢lectronic surveillance. Finally, plaintiffs have alleged that

survelllance of plaintiff James Frank liall during and after the

grand Jury;'

Defendants have moved to dismics this action asserting

o

4

the following:
| a) Plaintiffs' claims concerning misuse of the:
'grand Jury have already been rejected by the Court

of Appeals.

%/ Three of the plaintiffs were released from their subpoenas
on the next to last day of the Convention and eight were released

] il
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complaint to this Court in which (a) they have made additional

“a claim of immunity. As the Court of Appeals.for this Circuit
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b) Plaintiffs' claims of denial_of counsei and

. allegations that a government informant partici-
pated in plaihtiffs' meetings fail to state
claims on which relief can be granted,

'c) Defendants deny fhe electronlc surveillance
alleged'by plaintiffs,and finally )

d) Defendants claim immunity from suit under the

doctrines of official immunity, quasi-judicial

immunity and lastly, sovereign immunity.

Plaintiffs will treat below defendants' arguments con-
cerning the misuse of the grand jury and the claims of immunity.

Plaintiffs wish to note here that they have submitted an amended

allegations of illegal electronic surveillance by defendanté'

vhich extend beycond defengants' current denilals of survelillaince,

and (b) they no longer rely in thelr origlnal claims for damages
on their allegations concerning denial of counsel, or their
claims.of,use of a governmeht agent or ihrormant in their organi-

zational meetings.

A. Defendants' Motion To Dismiss Must Be
‘Denied By This Court.

4

It has long been held in this Circuit that a motion to

dismiss the pleadings should rafely be granted, even as against

set forth in Medison v. Purdy, 410 F.2d 99, 100 (Sth Cir., 1969),
rejectlng the defense of prosecutoriél immunity: ‘

‘First a court must accept as true all facts which
are well pleaded in the e¢osmplaint, and 1t must

view such facts in 2 light most favorable to the
plaintiff. ’

3

-3 -
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Second, a complaint should net bte dismissced un-
less there 1s no possibility that the plaintiff
can recover under the allegations in the com-
plaint., "In appralsing the sufficlency of the
complalint we follow, of course, the accepted
rule that a eomplaint should not be dlsmissed
for failure to state a claim unless it zppears

¢ beyond doubt that the plaintiff can prove no
set of facts in support of his claim which would
entitle him to relief."™ Conley v. Gibson, 355
U.S8. 41, 45-46, 78 s.ct. 99, 102, 2 L.Ed.2d 80
(1957). International Erecters v, Wilhoit
Steel Ercectors & Hencal Gervice, 5 Cir,, 1968,
400 F.2d 465, 47l; sobby Jones Garden Apart-
ment, Inc. v. Sucleski 5 Cir., 1668, 391 F,
2d 172, 171; Carmacx v. Gibson, 5 Cir., 1966,
363 F.2d 862, 5ok,

It should be clear that since for the purposes of de-
fendants' motion to dismiss plaintiffs® allegations are taken as
true, defendants' motion must be denled. For if plaintiffs are

correct in alleging a) that they were subpoenaed and detained

in Tallahassee by defendants and thelr agents not to obtain in-

formation from them for the grand jury but rather in bad faith
to prevent them from engagirgin peaceful demonstrations at the

Democratic National Convention, and b) that thé subpocnas were
drawrt and served on the basis of information galned by meaﬁs of
illegal electronic surveillance conducted pribr to,.during, and
rollowing the week of-July 10, 19?2; they will be entitled to

recovery. Therefore, defendants' Motion to Diémiss must be re-

,
Jected by this Court.

B. Plaintiffs' Claims Are Not Foreclosed
" By The Findings Of This Court Or %he
Court Of Appeals In In re Grand Jury
Proceedinas Of Robert Wayne Beverly,

et al,

‘Plaintiffs, as noted sbove, are members or staff of
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Vietnam Veterans Agéinst the War, who appeared in Tallahassee,

Florida, on July 10, 1972, pursuant to subpoenas and remained

*/
there until they were released by defendants on-July 12 or 13, ~

Of the 15 plaintiffs, only two, plaintiffs Beverly and llorton

were asked any substantial number of questlons before the gqahd

jury and only they, of the plaintiffs, were required to answer

.any questions. There is no indication that defendants were even

interested 1n obtaining any information from the other plaintirfs
In fact, seven of them were never even gquestioned by the grand
Jury at all, but nonetheless were held in Tallahassee through
the last day of the Democratic National Conveﬁtion. What does
appear, hovwever, 1s that defendants were very 1nterested in de-
taining plaintiffs in Tallanassee for the duration of the conven~
tion, both to prevent them from participating in the anti-war
deﬁonstrations and to deprive the rcmaining démonstrators ol
many of the group of.peoplc that had planned the demconstratlions
and had done the pre-convention negotiations with the local

police.

Even assuming that this Court correctly concluded that
the subpoeras 1lssued to plaintiffs Beverly and Horton were

lJegitimate snd the actlions of defendants with respect thereto

_ ) 7
were duly authorized, that conclusion does not necessarily apply

to the remaining plaintiffs who were never compelled to testify,
and in several cases never even questicned before the grand
Jury. Theréfore, plaintiffs are not bound by the {indings of
either this Court or the .Court of hppeals concerning the.va}iditg

of the challenged subpoenas.

¥y As noted above, one of the plaintiffs was served on July -
- 10 snd arrived in Tallahassec on July 11.
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C. Defendants Are Hot Immune Froﬁ Plaintiffs!
Claims Of Civil Liability.

Defendants are the Attorney General of the United States

the Director of the Federal Bureau of Investigation, the United

A Nr ke b it i 1 A L o b £ T e ot e <

States Attorney for the Northern District of Florida, and unknown

agents of the above defendants. -/

Defendants have.argucd that they are immune from c¢ivil
1iability under the doctrines of offidial immunity and quasi-
Judicial immunity because of the findings of fact made by this-
Court In holding plaintiffs Beverly and Horton in contempt of

court.

Plaintiffs have argued above that they are not bound

i by those findings with respect to two of their numbers. Further-

more, plaintiffs argue that neither the doctrines of officilal
immunity nor judicilal immunity zpply %o the actlons of defendants
as alleged herein,

.

e b Bha s

1. Official Immunity

In claiming official immunity in this action defendants

cited Barr v. Mateo, 360 U.S. 564 .(1659); Howard v. Lyons, 360

U.S. 593 (1959); and Spaulding v. Vilas, 161 U.S. 463 (1866),
ra

; cases in which no constitutional rights were involved and where

there were findings that the actlons complained of were in fact
within the scopc of the defendants' authority. Those cases are

é _ plainly distinguishable from the within action and provide no

¥/ Plaintiffs, as noted above, have submitted a motion to this
Court requesting permission to amend their complaint, by (amongs
’ other amendments) naming two of defendants' agents, vwhose nzmes

' were unknown to plaintiff{s zt the time of fi1ling, as additionzl
defendants, Guy Goodwih and Stark King, atterneys for the Intern
Security Division of the Department of Justice. Plaintiffs also
seck to add the United States of America as a party defendant.

-
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protections for the defendants herein., This 1is an acﬁiqn for
damages ﬁo plaintiffs for violation of their constitutional
rights by deféndanté'under color of law,but_out;ide the scope

of their legitimate authority. It is well established that civil
rights Gamage actions are not barred by the iﬁmqnity doctrine

where the defendant or his agent was acting beypnd the scope of

his authority. Norton v. McShane, 332 F,2d 855 (5th Cir., 1964).
What 1is more, this Circuif concluded in the Norton case'that
the-doctriné of offigial immunity may be gilven more limlted
applicatioq under the C;vil Rights Act than under common law.

332 F.2d at 861. The Seccond Circuit has gone’ even further;lcon-
¢luding that:

Te hold that all state officlals in suilts
brought under §1983_enjoy dmmunity similar
to that they might enjoy in suits brought
under state law "would practiczlly consti-
tute a Judlcizl repeal of the Civil Rights
pcts.” '

¥ ¥ ¥ .
-{Therefore) ... th2 defense of official
immunity should be Sparinsly applied in
suits brought under B 1983, Jobson v, Henne,
355 F.2d 129, 133-4 (24 Cir., 1066).

It has been alleged by plaintiffs that defendants were

acting well beyond their authority in using federal process to

‘detain plaintiffs in Tallahassee, Florida. Therefore, though

they might have been -Acting under color of law, they were in

fact abusing their authority. '_- : .

As plaintiffs noted above,for the purposes of a'motiqn
to dismiss, plaintiffs' allegations must be taken as true. Ther
fbre, defendants' motion to dismiss must be denled, even in the

fact of their claims of immgnity. Madison v. Purdy, supra;

vt
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Lewis v. Brautigam, 227 F.2d 124 (5th Cir., 1955). Sce also,

Dombrowski v. Eastland, 387 U.S. B2 (1967), rejecting defendants’

claims of Congressionallimmunity in the face of claims of abuse
of Congressional subpoena power and conspiracy to deprive plain-

tiffs of thelr civil rights.

2. Quasi-Judicial Immunity

_ In addition to the above arguments copcerning the in-
applicabillty of the doctrine of'official_immunity, plaintiffs
contend that the doctrine of quasi~judiclal immunity,is unaQail-
éble te shield defendants herein. For under civii rights law
quasi-judicial immunity 1s plainly unavailable when the act or
acts complaincd of are

a) beyond the scope of the defendant's authority,

Lewis v, Brautigarm, supra; Rousselle v. Perez, 293

F.Supp. 298 (E.D.La., 1968); Madison v. Purdy, U410
F.2d4 99 (5th Cir., 1969; and

. b) related to a police acitivity, Robichaud v,

Ronan, 351 F.2d 533, 537 (9th Cir,, 1965); Balistricri

v. Warren, 314 F.Supp. 824, 827 (W.D.Wisc., 1970).

Plaintifirls hgye alleged and seck to prove that the
exercise of subpdena power.by defendants were not only beyo?d
the scope of their authorilty but was completely unrelated to any
legitimate investigative or quasi-judlcial funetlon. What is
more, since the actions complained of rélatéd to grand jury
proceeding, defendants' activitles were in the spﬁere of investi-
gat;ve or police acitivities rather than prosécutorial or quasi-

judicial activities. See 8 Moore's Federal Practice 6.02(1)(6)

A
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for discussion of the current nature of the grand jdfy as

"'basically ... a law enforcement ageney, ' "

Finally, plaintiffs have alleged that deféndants or
their agents have conduqtéd iilqgal electronic surveillance e¢f
them, If this is the case, defendants.have violated specific
federal statutes as weil as the Constitution and are liable to
plaintiffs under 18 U.S.C. § 2520 for both actual and punitive
damageé, as is "any person” who émploys 1llegal electronic '
surveillance, Surely, defendants are not immune from those ex-
press statutory prohibitions and dbligations by dint of their
federal employment; or the applicable statuteé would have so
provided. |

3. The United States of Amerilca
Is Not Immunc TFrom Sult,

Lastly, the United States of America may be sued by

- plaintiffs under 23 U.S.C, § 1346 for there the government walves

immunity from suit for actions founded upon the Constitution or

federal statutes, up to a $10,000 amount,

CONCLUSTON

For all of the foregoling reasons, plaintiffs respect-

-

fﬁlly urge this Court to deny defendants' motlon to dismiss,
- Respectfully submitted,

Asststienig,

Doris Peterson

. James Relf

Morton Stavis

Nancy Stezrns

¢/0.Center for Constitutional Rinhtt
688 Ninth Avenue

“New York, New York 10036

{




Dated:

February 7,

1973-

-

®
Jack Levine

1427 Valnut Street
Philladelphia, Pennsylvanisa 19102

Cameron Cunninzham

Brady 3. Coleman

502 VWest Fifteenth Street
Austin, Texas 78701

Larry Turncr
P. 0. Box 1251
© Gainesville, Flerida 32601

- Attorneys for Plaintiffs




CERTIFICATE O¥ SLRVICE

I hereby certify that copics of the following were sent
by'Unitéd States Ma;l, postage prepaid; on the 6th day of
February, 1973, to,-CounSel for Defendants, William H. Stafforﬁ,
Jr., Uniped States Attorney, United States Courthousé;_Tallahasse(
Florida; Stewaft J. Carrouth, Assistant United States Attorney, 3
United States Courthouse, Tallahassee, Florida; Benjamin‘c.
ﬁlannagan, Division of Internal Security, Department of Justice,

Washington, D.C. 20530; and Garvin Lee Oliver, Department of

Justice, Washington, D.C. 20530:

1, Motion to Amend Complaint and to Add Partiles
Or In the Alternative to Intervene Pursuant '
to Rules 15, 20 and 2% of the Federal Rules
of Civil Procedure. _

2. Memorandum In Support of Kotion to Amend
Complaint gnd Add Parties. '

3. Amended Complaint

L, Plaintiffs! Memorandum In Opposition to
Defendants' Hoticn to Dismiss.

o . ;.
iy [ Audtf (‘»:fzj (J:?/wf.r'f/')
Nancy &tesrns




|| WAR, et al.,

[ ually and as Attorney General "

i : _
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF FLORIDA

VIETNAM VETERANS AGAINST THE :

-

Plaintififs . .o
- : Civil Action
v ‘ ' No. TCA 1843

(1]

RICHARD KLEINDIENST, individ-

-

of the United States, et al.,

>

Defendants

NOTICE OF DEPOSITION

TO: William H. Stafford, Jr..
-United States Attorney
United States Courthouse
Pensacola, Florida 32502
Stewart J. Carrouth
Assistant United States Attorney
‘United States Courthouse
Tallahassee, Florida
Benjamin C, Flannagan
Attorney

. Department of Justice
; Washington, D.C. 20530

PLEASE TAKE NOTICE that the piaintirfs will take the
deposition of Guy Goodwin, Attorney, Departmept of Justice, Divi-
sion of Internal Security, on PFriday, February 23, 1973, at
11:00 a.m,, at the office of Forer and Reln, 430 ﬁational Press
Bullding, 529 14th Street, N.W., Washington, D.C., before a

Notary Public or other person authorized to adminlster oath.. The

deposition willl continue from.day to day until concluded.
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You are invited to cross-examine.

e s s Respectfully submitteg,” AR |
Dated New" York NAL T ¢ AT T
February 9, 1973 G ’4F1 ©
e e - - Doris Peterson LT
James Reif . . .

D T P ST FECT TSR SN PPN R . 8

"Norton ‘Stavis'

e/o Center for Constitutional Rights
588 Ninth Avenue
. New York, New York 10036
..r.'"g ‘_,‘,cr iy, .’ W & eng i wan , e " QIR EPOE I AR LT & 21 4
‘rayﬁzfa”,u.;ﬁ - “Jaék Levine %'-93 ﬂ‘u&”wx-.““ o
' "7 1827 Walnut Street )
Philadelphia, Pennsylvania 19102

Cameron Cunningham
_ ,;5"“;;;..‘»;:5;V_Brady S.\Coleﬂan . ey e
At Tt PR B0 West Fifteenth Street: T
: Austin, Texas 78701
Larry Turner
v, 0. Box 1251
Gainesville, Florida 32601

Attorneys for Plaintiffs
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"IN THE UNITED STATES DISTRICT COURT
" FOR THE NORTHERN DISTRICT OF FLORIDA
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‘VIETHAM VETERANS AGAINST THE "“”f‘” R LT KSR
VAR, et al., - ‘ L -
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RICHARD KLEINDIENST, individ-.

R TR &

of the 'United States, et-al., -~ 2% v
' " Defendants
--------------------------------- x

NOTICE OF DEPOSITION

TO: William H. Stafford, Jr.

United Statoo Attorney

La A e LA WA s WA a akN Y

Unlted States Courthouse
Pensacola, Florida 32502

Stewart J. Carrcuth

Assistant United States Attorney
United States Courthouse
Tallahassee, Florida

Benjamin C. Plannagan

Attorney

Department of Justice
Washington, D.C. 20530

Attorneys for Defendants

PLEASE TAKE NOTICE that the plaintiffs will take the
deposition of A, ¥William Olson, Peputy Assistant Attorney Generai,
Iﬁternal Security Division,-Department of Justice, on Friday,
February 23, 1973, at 3:00 p.m,, at the office of Forer & Rein,
k30 National Press Building,_§29 14th Street, N.¥W., VWashington,

'D.C;, before a Notary Public or other person authorlzed to

L]
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”"Dated New York, N.Y.
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administer oath. The deposition will continue from day to day

until concluded., . .

T L . . . R SO B

Com IR SRR are invited td‘crdss éxamine“ B L S o

B T A T e S T, L A I L R SR

Sl Respectfully ‘submitted,
Februar X e .:‘n;--qhgqﬂfwn;;
e ?’,9’,?73”_:_._:. ey i
' ' _ Doris Peterson
T e i e T e e T ames t Red o f:_"f“’
Tt e “"Morton ‘Stavis’ T T ¢
Nancy Stearns ,' ”
S "‘6/6” Ce‘nte'r ‘me C‘cnstit’l.ti onél n--@;
" . v A I RN C i Rights CERN .
v S . - - .588 Ninth- Avenue .
New York, New York 10036

- Jack Levine
1427 walnut Street
Philadelphia, Pennsylvania 19102

Cameron Cunningham

Brady S. Colenan

502 West Fifteenth Street
Austin, Texas 78701

. Larry Turner
P. 0. Box 1251
Gainesville, Florida 32601

Attorneys for Plaintiffs
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Wayne Beverly being duly sivorn deposes end says: )

I received g grand jury subpoena on July 7, 1372, té gonesr bcfore
a federal gfand Jury in Tallahaésee, Florida on July 10; 1372,

I rade ¢slls to the Iatiocnal YYAY Office in Few York City. Thene
nurber:. area code 212 725-5050 durinz poril, May end June 1972, Upon

informaticn and belief I ellege ihet this pheope for which I had an

expectation of privecy has been subjected to illegel electronic

sarveildence, Tnis belief is based on the affidavit of lMichazl D,
MeCain annexed herctio,

Between the tine I receivp the subpoena Friday afterncon i' y
T, 1972, end . iendey morning July 10, 1972, I made calls from my lawyer's
office, area code 512 L78-9332 fo the Mational VVAY 6ffice in llew York
City, oree code 212 725-5530, I also called the same numder fronm my
my.home pacne memder in Austin, Texzas, erea code 512 51,2853 Guring the

] )

same pcriqd. Upon information gnd beliel I £llege that the phene in
Yew York City for ﬁhich I hed zn ermectation of Qrivagy hzs been subizcied
to illezel electronic surveillance,

Upon inforzation and belief I further zllege that rny home phone

m

in Austin, Teias, arca code 512 1451-28%1, for which I hed an expectation
of privacy has been subjecied to iilcgal e;cctronic surveilleonce.

I also called area cede 90% 373-077% in Gainesville and area code
501 521—?38& in Fayetterille, Arkengas during Ap:il, Iy a;d June 1572, .
I had an expectation of privecy for theose numbers, 'Upon inforvation and
belied fhesc numbers_wcre subjected to illéaal electronice surveillzance,
Tnis belief is based ﬁn-the annexed affid;vit of ¥ichael Mccaih.

Upon informetion and belief the grend jury subpoena sefved o me

and Lhe gquestions ssked me befere the grand jury were a rdswdt of

e

clectronic surveillmnce,

5' .
‘ Wuynt goeverly

. . ) .
Sworn and subescrided to belore e this /3 day ol ouly, 72,

Memn ze
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JOHN W, KNIF I8, being duly sworn, depéses and says:

On Saturdey, July 22, 1972, at the office and residence
of the Vietnam Veterans Arainst the Var, at 1635 Peoper Drive,
Taliahassee, Florida, liike Olivef, Hyron Davis and I were
trying to ploce 2 iong distance call.. Since 1 was unablé to
et 2 dial tone or an opcrator to answer I felt that sore
person or persong were interfering with our commnications.

I hooked the phone to a tape reborder, turned up-the
volune and held the recelver of the phone against thé speaker
of the recorder, causing a feed back howl, The three of usg
in the réom heard a pale volce ceme on the line and 0%/
*thirteen~oh-ono,"® liike took the rcceiver and tried to talk
to the porgon, bui he said nothing mora. Because of this and
other stranre occurrences such as a sudden deercase in volﬁme
soonluftcr_we begin some + of our.phone calls, I believe that
sone form of clectronic surveillonce is used on 575-2681.

I am a member of VVAW, Since I have be:n in Tallahassee
foﬁ:tbese prand Jury proceedings I have often been at the
VVAW office ond residence in the eity and have made use of the
telephone there. When uging the phone I have had an expectatidn

of privacy.

Sl i R,

- /JOHN W, KNIFRIH

Sworn to and suchribcd to before me this day of Jul
‘/ '{‘ /’ ‘ : ’.;-"f- f/
. o .-T {_‘;.}- \.I..-;-...—; .é:
‘ _
v e
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Wayne Beverly, being duly sworn and deposed says:

."\—ﬂ‘

I am one of the witnesses sﬁbpoenaed before tha Fedéral

Grand Jufy.

'Ef s | + On the evening July 12, 1972 at approximately 8:30-I
tried to make a phone call on Tallahassee number 575-2681. I

; _ picked the ghone and did not get a dial %one. What I did get we
the sound of an already completed call. I could not understand
this because I had not yet_méde a call and the phone was hung ur
After a‘rew seconds I heard a voice and I said hello several

R times. A female voice asked me who and I replied Wayne Beverly.
) ; _ I was then Informed that I was talking to Ngnéy Stearns, one.or

the lawyers involved in the case before the federal Grand Jury.

We both ascertainal that the phones had been properly replaced fr

2 call that had been completed approximately 5 minutes beforse.
On belief and information, the interference with our

P ' calls resulted from illegal eclectronic surveillance on either

one 6r both of the phones.

i B _ s/ Mayne Beverly

g Sworn to & subscribed
before me. this 13th
i ' day of July, 1972 ~

P - | Witnessed this signature s/ Helen A Roberts
: : ' Deputy Clerk

= : this 13th day of July, 1972
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Al Fess
541-45th sSt.
Hialezh, Florida
305*681-?982

902 M. l‘aple
501-521-7384

sworn to before me this

7th day of July, 1972

(_f?{aALAA{(T>ﬁéE£11f/T£4

Payetteville, firkansa

peadiCY STEARNS
HOTARY FUSLIC, Sicte cf e Yok
B 31.2218309
Qualitied in Haw firh Counly
(ommission Expites Parch 23, 3!-?2}‘;

VR
o

pon Donner and Marti Jordan

s 72701

o "QBQ§¢;EJMSE;§EBfQSF'(? LU

NICHAEL D. MHeCAIN
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’épecialty certificate (Speecizlty Numb®®and Title 2533). Subse~ .
quently 1n approximately February 1969, I completed a program

of training in microuave relay systems (ﬂhTRC-Q?Operators Course)
Lt Camp LeJeune, Horth Carolina. This course involved studyrand

“opération of equipment comparable to commercial long distance
Oper , : :

dialing transmission equipmént.. (This training and certification

éis reflected.on the DD—214N"R9P°Pt of Transfer or Discharge®
l .

‘attached hereto as Exhibit "A")., In addition, from June 1964

p
ato August 1965, I worked as a pay station maintenance- and collect

worker for the Southern Bell Telephone Comnﬁnv in Sh“eveport,

LLouiaianna. Iin this capacity 1 had access to the:frame {awitching
i

‘and dial systems) and the microwave relay systems (long distance
isystems). The knowledge, experienoe and expertise gained

] . _
frow this university. and marine training and work form the

basis of my belief that the above described interferences

~iencountered while usling VVAY telcphones are not simple or usual

i
i
’clrcuit problems but rather the product énd effects of clectronic
i
!bugging equipzent attached to some or all of the listed
i :
H%elqphones.

A 1arge'number of the phone calls in which the above~

gdcscribed'interference occurred concerned specific plans
gfor the projected anti-war protest'and-cducational actlvities
iof the VVAW at the Dengprat?c and Republican National Convention
iin Miani., Conversations have been had with the following

i
i pcrsono. among others. who have becn subpocnaed to appcar before

-che Tallahassee grand Jury on July 10, 1972. Those persons

]
rare ags’ follows:

l! John Kniffin and ‘ayne Bcvcrly
P.0. Box 12986

Austin, Texas - -
"12- B51-2841 '

Scott Canil and Nancy MeCoun
P, 0. Rox 13179

Gainesville, Florida 32601
904-378-0774

- . . _.. .
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;'{ {a) Thcse y :1ls have been placed from _}e Katlional Headcucrters
L in New Yo. ty which tclcphone nu.nbe. are (212) 72;-5680

' 5681, 5682, ana 5683, L
i(b) These calls have been placed to vvnu offices in iustin, Te?as,
!tel. (512) 451-2841; 4in Cains villo, Florida, tel, (904) 378-0774;

Lin Hialeah, Florida tel. (305) 681-7982; and Fayetteville, Arkans:
%tel. (501) 521-7384, | | |

"gh.UMy belief that the above phones are tapped 1s based on the
?following occurrences: On numerous occasions since ﬂa%ch 1972,
while making telephone calls from the New York office, I have hea:
actual playbacks of prior conversations that I and others in that

LR

office have bzad over those telephones. In addition, I have

- fmeln | an

,i Co freouently expericnced a two or three second delayed echo of the
' A-lvery conversations in which I was then engoaged, Also, when calll

lothc“ VVAW offices and other telephones which I belleve themselve

!

1to be subject to illegal taps, I have experienced great difficult
'in getting direct and clear connectiono. Finally, approximately
; }20p'of all long distance calls which I have placed during this

i
period have been so beclouded by interference that connection was

1mpo sible,

lI5. Ay ‘belief that the abOVC -described interferenceg vere not

[P W

simple or usuual circuit problems but rather the product and
effects of electronic surveillance equipment attached to some pr
I

all of the above-listeo telephones is based on my knouledge of,

‘and training and experience in electronics and communications
C

i
;' :systems. In 1962, I took electrical engineering and electronics
: f

seourses at the Louisianna Polytechnle Institute, Subsequent to

i ' .

< . ' athis university training, I vas trainedg in 8an Diego, Californi:
by the United States Marine Corps between September 1966 and.

|
. April 1067 te be a radio~telegraph operator and functioned in

'that capacity in the Marine Corps fron hpril 1967 to April 1969,

»

R
S s beabs - mewihn
-

£s S 'Fhe training included courses in basla clectronic thecory and
fa I ' -

éf : “in scrambling and coding devices. After an eightcen~weck course

’ T avaduated reond in mv class and recelved a Military Occupatilo:
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STATE OF NEY YORK

------ eCUNTY OF NEWY YoRrg . °5°
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‘LMICHAEL D. ﬁcCﬂIH, belng duly s¢orn, deposes and says:

Lkl | e A P an s o

H :
1. I am and have been since February 1972 one of six national

coordinators comprising the Hational Coordinating Coonitteo of

e
Db e e e i

tho Vietnam Veterans Against the War (VVAW), Since March 1972,

II have carricd out ny reoponsibilities 2s a national coordinator .

L
25 West' 26th Strtet {ew York City.

; i
L . :;2; As natioral coordinator, I am responoible for inplenonting,

' 'p”incdpally from the MHational lleadquarters .of the VVAW ~located- at

f
{,coordinating, and facilitating various activities and prograns
i ' "+ dn which VVAY participatea, incliuding the-planned peaceful

E anti-war protests uCthUled in Miami, Florida during the Demo-

i cratic and Republican Mational Conventions. My work in this regar
- wlhas involvcd me in fraquent telephonic coﬁmuoications-with '
%{ '} VVAV offices and individual menbers throughout the country.

3 13 On information and belicf, the teleirn <3h4;of the Hational

;f- ' o 'Headquarters in New York City and-those of the regional offices

it

lioted below have bcon and are the buDJCCu of illcgal and

-
o —

unconotiLutjonal wircta oping and other unlawful interception

; by defendants and their agents:
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e Scott .Camil, am a v:itneés g:poenae_d to‘appear before
this Grand Jury.

Since November 1971 I have noticed that whlle using mf
telephone (90&-3?8-077&5 which is the headquarters for the Fla.
region of Vietném Veterans Against the Var, that thefe have been
numerous occasions where conversations were disconnected in

the middle, things that had just been said were played back,

'clicking,'times when the phone was dead, all which have happened

more times then would be expected even with an insufficient, in-
adequate.phone Company. ' .

Ih addition, on information and beliefl, o2 wltness
subpoenaed to appear 1s known by none of the:other wiltnesses,
but I have had a conversation with V.V.A.W. people in hié home
state thét I believe to have been about him.

_Further at least omquesticn put to me by the Grand
Jury‘appears to cbncern a convérsatipn I had with one other per
on my telephone. '

I therefore belleve that my telephone is subject to

electronlice surveillance.

s/ Scott Camill J

Witnessed signature
this 13th day of July 1972
s/ Helen A. Roberts, Deputy Clerk
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interference on my telephone alsready brought to the attention

of this Court in the affidavits of Robert Wayune Beverly, John

-

k. R il e e+ S -

“Knf#tin and Waney Stearns, I beliave that my phone iSbeing

tapped. T 77

I
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STATE OF
COUTY OF

JAMES FRANK

FLOR IDA
LEON
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HALL, being duly sworn, deposes and says:
I am a member of the Vietnam Veterans Against the lar
and I reside and pay the rent-at 1636 ‘Pepper Drive; Tallahass:

. florida. I was one of the persons subpoenaed to appear befor:

the federal grand jury herein on July 10, 1972,

e il g

Since July 9, 1972, the day before the grand jury

-- subpoenas were returasble; my home has been the Tallahassee-—

—

residence for the rmajority of the subpoenaed witnesses,

including Jack Jennings, Robert Wayne Beverly, William Druce
Horton, and John Charbers, -}y home has~also been used and-—-
continues to be used as -the.WVAW Tallahassee office and..as-a
eting place for the above-namad witnesses and their attorne
Throughout the grand jury proceedings Lhose &ouf witnesses
have repeatadly used my telephone to talk with thelr lavyErs

and others. The lawyers have also used my telephone on a--

number of occasions in connection with _this and other cases..

On July 31, 1972, I received a call from a representativ
of the telephone company who said that he wanted to send

. someone .over. to work.on Lhe_mlres on the .insids. and.-the.outsi

-

In the mmdst of our conversatlon e were

e —— o ———————

of the ins truﬁenL.

cut off and a nale voice came on the line identifying hlnsell

ERLA-VLN PPN P

woabe i

"

kst

4

e d b

e

|
!
1
|

as the assistant director of the FBI, JacLsonv111e ‘Fiorida.
As best as I could hear the man, as though giving a report

said, "the CaSu I mentioned concemlnO the strategic alr'

FBI investlgatlon-dlsclosed a prOperuy
I

OVNET . o0 n1]1rary airvexaft flying ... nealby alnbase.

'-commanu bo bcrs

As a result of the 1nue““uptlon of ny conversation

what app;a;cd to be an IFBI vepor nd as a result of ot

by




.

Since my éo—counsel and I arrivéd in Tallzhassce to
rebresent witnesses before this grand jury we have talked ovér
the VVAH/Héli phone and the phone where we are staying with
reference to our ‘preparation of the cases herein., We have also
spoken to our clients at thé:VVAH house from the phone where
we are staying. We bélieved these phones would give us privacy

of communication with our clients and. for our clients and that

fl our Fourth Amendment rights and the Sixth Amendments rights of

our clients may have been violated and continue to be violated.

* The phone number at Mr., Halls house 1s 575;g681.

s/ Nancy Stearns

Sworn to before me this 13th day of July 1972

s/ Kent Sprigcs :
Notary Publlc State of
Florida at Large. ’
My Commission Expires
. . Jan. 2“, ‘19760
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Nancy Stearns belng duly swga deposes and says:
I am one of the counsel in the grand jury hearings pene
ﬂ;}ﬁ | o '1ng before this Court. |
On the evening of Jﬁly 12, 19f2, at approximately 8:30
p.m. Iltried to make a telephone c&ll at the home where my
co-counsel and_I have been staying siﬁce we arrived in Tallahas:

£ .
for this hearing. I was unable to obtain a dial tone and hear:

Tied ade bed vt cnane a4

noises on the other end which sounded as though' I was connected
! . ' to another phone ﬁhich was off the hook. I repeatedly tried to

C }' get a dlal tone.‘ The noises grew loud and then I heard a male

PRI .

: voice. I asked who was there and the man answered "hello, I
K just picked up the phone." The man then identified himself as
Wayne Beverly, one of thé subpoenaed witnesses herein, I then

asked if the telephone had been off the hook and Mr. Beverly

AN b e

relterated that 1t had not been.

Approximately five minutes before one of my co-~counsel

PRSP

Judy Peterson had been talking on the phone with the VVAW housc

-

(the home of subpoenaed witness James Frank Hall who's subpoent

has been dismissed where Wayne Bevefly was staying) and had hw

Mmoo i - oty At P o i 4

up the phone.

It arpears that not only did the phones not disconnect

IR ¥ 1

e

then they were hung up, but that even when the Hall phone was

bung up I could hearznoises through 1it, which were emanating

3
Pkt m o kY e

from the house as though the phone was & transmitter.

iy B s

On information and belief the interference on the tel

phone was duc¢ to electronic sur&eillance of elither the phoné 0

e bt e s

the‘VVAw house or the house in which my co-counéel and I have

been staying or both..

s # fPhat telcphoné numbe: 15 385-2343,

B R b R




-

any further surveillance. ' .

3. Award damages agalnst each of the defendants in the ;
sum of $25,000 compensatory damagés and $25,000 exemplary'damages;

for each of the plaintiffs.

i, Award damages against defendant United States eof

America in the sum of'$10,000 compensatory and exemplary damages,

5. Award other and further rellef as this Court may
deem just and proper, together with costs, disbursements and

reasonable attorneys' fees in connectlon with this action.

Respectfully submitted

7{_ fotrtaf /
Tr it A/* e
Doris Peuerson 7 /)
James Reif
Nancy Stearns
Morton Stavis
¢/0 Center for Conetitut*onal Right
588 Ninth Avenue
New York, New York 10036

Cameron Cunningham

Brady 3. Coleman

502 West Fifteenth Street
Austin, Texas 78701

Larry Turner
’ - P, 0., Box 1251
. Gainesville, Florida 32601

Jack Levine
1427 Malnut Street

Dated: New York, N.Y. Philadelphia, Pennsylvania 19102
February 7, 1973 -
7 Attorneys for Plaintiffs
LY
- 14 -
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-4, oOn 1nformation and belief,during plaintiffs' deten

't;oh in Tallahassee, Florlca, defendants viclated their rights

under the Fifth and Sixth Amendments, and further evidenced thelr

~bad faith by placing in plaintiffs' midst during attorney-

client ‘consultations agents of state and federzl law enforcement
agencies. This acticen by defendants was done in such a manner
as to directly invade plaintiffs? efrorts to consult privately
withlcounsel. |

i

SIXTH CAUSE OF ACTION
First, Fifth and Nirith Amendments

45, Plaintiffs repeat and reallege all of the allega-

tions in paragraphs 1-4% of this complaint.

46. On information and Belief, all of the aforesaid
actions by defendants and their agents were taken in bad faith
in an effort to discourage and deter membership in plaintiff
VVAW ahd to destroy the organlization in violation of the First,

Fifth and Ninth Amendments to the Censtitution.

Bl

WHEREFORE, plaintiffs request that this Court:

1. Enter a declaratory Judgment that plaintiffs were

- subpoenaed to and detained in Tallahassee, Florida, from July

1972 to July 12 and Y3, 1972, in violation of their rights und
the First, Fourth, Fifth, Sixth, Eighth and Ninth Amendments ¢

the Unlted States Cohstitution.

2. FEnter a deélaratory Judgment that the electronic

surveillance of plaintiffs was in violation of their rights ur

‘the Fourth and Ninth Amendments and in violatilon of 18 U.S.C..

§§ 2510-2520 and 47 U.S.C. § G05; and issue an injunction aga

N

- 13 -
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Wayne Beverly, Scott Camil, John Kniffin, and Nancy Stearns, the
originals of which are filled in this Court in the case of In re

Grand Jury Proceedinzs of Jack Jenninzs, et al., T Misb. 1/122

(N.D.Fla.), copies of which are annexed hereto and made a part

hereof.

39. Upon information and belief, the service of the
grand jury subpoenas on plaintiff John Kniffin and other plain-

tiffs was the result of unconstitutional and ,illegal electronic

survelllance by defendants.

4o, On information and belief, throughout the grand-
Jury hearings and for the months 1mmediately.thereafter, defend-_
ants conducted illegal and unconstitutional surveillance of the
home of‘plaintiff James Franlt Hall which also served as the
Tallahassce VVAW office and the résidence oq the other pléintir:
during the grand jury proccecedings. See Affidavits of James Fra:
Hall, Wayne Beverly, Naney Stearns and John Kniffin, referred t

in paragraph 38 and annexed lereto and made a part hereof.

41 On information and beliei’, there was no court orde

authorizing electronlc surveillance of plaintiffs.

i2, The aforementioned e¢lectronic surveillance by
s

“defendants or thelr agents is in violation of plaintiffs' right

under the First, Fourth and Ninth Amendments and under 18 U,S8.(

§82510-2520 and 47 U.S.C. § 605.

FIFTH CAUSE OF ACTION
Fifth and Sixth Amendments

43, Plaintiffs repeat and reallege all of the allega

tions in paragraphs 1-42 of this complaint.

- 12 -
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anti-war demonstrations i1n Miami, Florida. On 1nformation and

belief, this round-up and detention of plaintiffs was even oppose

by local police offlcials.

THIRD CAUSE OF ACTION
Consplracy Allezatlons

35. Plaintiffs repeat and reallege the allegations in

paragraphs 1—3“ of this conplaint.

36. On information and bellef defendants and their
agents whose names a?e unknown to plaintiffs conspired together
to l1lssue the aforesalid subpoenas and serve or'causé them to be
served upon plaintiffs in order to detain plaintiffé in Tallahass
in violation of their constitutional rights. Theée actions did
in fact deprive plaintiffs of their protected rights. Defendant:
use of thé'subﬁoenas herein under color of law was unrelated to
any legitimate purpose, was malicious, beyond the score of their
authority, and not Iin furtherance of any legltimate duty.

L]

FOURTH CAUSE OF ACTION
First, Fourth and Ninth Amendments,
17 U.S.C. B882510-20 and 47 U.S.C.
§605

37, Plaintiﬁfs repeat and reallege the allegations

contained in paragraphs 1-36 of this éomplaint.

38. Upon 1nformation and belief the grand jury sub-
poenas issued to plaintifrs by defendants were composed on the
basis.of 1llegal and-unconstitutional surveillance of plaintiffe.
their aomes and organizational offices by defendants or théir

agents, See Affidavits of ﬁichael MeCain, James Frank Hail,

11—
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lation of the First Amendment in that:

aj they were issued in bad faith and not for

the purpose of obtaining testimony from plaintiffs;

~ b) they constituted a prior restraint on plain-
tiffs' exercise of their rights under the First
Amendment to engage in lawful and‘prbtectéd activity
during the Democratic Natlonal Convention;

¢) they were designed and intended to prevent,
¢hill, and deter plaintiffs and the class they
represent from speaking out against the 1llegal arid
unconstitutlonal war in Indochina; ‘ '

d) irrespective of their intended effect, the
grand jury subpoenas complalned of herein had the
practical effect of preventing plaihtifrs and others
from engaging in protectéd First'nmendmént activities
at the Democratic National Convention and from
speaking out against fhe illegal and unconstitutiénal

. vwar in Indochina.

SECOND CAUSE OF ACTION
Fifth and Eizhth Amendments

33, Plaintiffs repeat and resllege the allegations in
~
paragraphs 1-32 of this complaint.
34, The subpoenas,which were served by defendaﬁts to

compel plaintiffs to appear before the grand Jury herein,convef

the'grand jury into an instrument of preventive detention in th

_they detained plaintiffs without lawful justification in Tella-

hassee, Florida, at the time when plaintiffs 1npendéd and had t

right to particiﬁate\in'lohg planned constitutionally protected

- 10 -
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On information and belief, at the time said plaintiffs were sub-

‘poenaed defendants planned to seek indictments against them,

Therefore, said subpoenas were issued by defendants in bad faith

and to harass said plaintiffs.

28. Plaintiffs Camil and Maﬁoney were asked questions
by defendants and were later indicted by the grand jury. On
information and belilef, defendants were seeking indictments
against plaintiffs Camil and Mahoney at the very time they ques-
tionéd them befbre the grand jury. Such questloning was in bad
faith and designed to haréss said pleintiffs and to make them

appear suspeet and serve as an improper basis'for indictment.

29. Because plalntiffs were detained in Tallahassee,
they were unable to participate in any of the antl-war demonstr:
tions anq educational activities conducted by the Vietnam Veter:

Agalnst the VWar.

30. On 1nformétion and beliel, the subpoenas hereln
wérq issued hot by the grand jury or at thelr reguest but rathe
were issued in bad faith by defendahts as part of their plan to
prevent plaintiffs from participating in anti-war demonstration
at @he Democratic Nationazl Convention,

s

- FIRST CAUSE OF ACTION _
__First Amendment , - L7

Bi. Plaintiffs repeat and reallege the éllegatidns 1

Paragraphs 1-30 of this complaint,

32. The subpoenas served by defendants and their age

upon plaintiffs and 'other members of plaintiff VVAW are in vio

»
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above-mentioned organizational activities of which'the defendants

were alreadx aware.

"23. These suhpoenas weré deliberately served té coinqiﬁ
with the opening of the Democratic National Coﬁyentioh and the
planned VVAW activities already described, and were intended to
prevent, chlll, and deter plaintiffs and members of their class

from engaging in these lawful activities.

24. Plaintiffs Jones, Hall and McCown were held in |
Tallahassee, Florida, under subpoena through July 12, 1972, and
then released from their subpoenas. Plaintiffs Camll, Logston,
Michelson, Kniffin, Foss, Purdue, and Mahoney, were held through
July 13, 1972, and then released from their subpoenas. These
piaintirfs were detalned in Tallahacssee despite the faet that
defendants did not need their testimony in order to bring an

indictment against certaln of the plaintiffs.

. . 25. Despite the fact that plaintiffs McCown, Logston,
Kniffin, Michelson, Purdue, Jones and Foss were defalned in
Tallahassee througivut the Democraticlnational Conventlon, allegeé
because their testimony was necessary for the grand jury, they

vere asked no questions other than those of perscnal identificat
. / =

26. Plaintiff Hudgins was served with the complalned ¢
subpoena on Mondaf evening, July 10; 1872, given approximately
twelve hours in which to appear in Tallahassee, and then held’
there throughout the Democratic NFtional Corvertion without beln;

asked any questions, and released on July 12,

27. Plaintiffs Kniffin, Purdue, Foss and Michelson we:

held without questiohing and later indicted by the grand jury.
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g) July 11, evening ~ VVAW seminar on bombihgs.of
Indochina, including latest photos and NARMIC slide

show.
h) July 123 morning-— VVAW seminar on racism.
i) July 12, afternoon - VVAW seﬁinar on repressio
J) July 13 - VVAW marcﬁ to conveﬁtioﬁ site.

21. TFrom the outset of the plans for the actions, thé
plaintiffs were in constant contact ﬁith the Miami Beach Police
Department and continually apprised them of their plans #nd act:
vities. The first major public action the plaintiffs sponsored
was a peaceful march on July 10, in the evening of the first dé:
of the Democratic National Convention. ‘Plaintiffs obtained

_parade permits from the Miami Beach Police Department.

- 22. On Friday, July 7, starting at or about 12:00 noo

in excess of twenty (20) grand jury subpoenas, most of which be

dates of issuance four days earlier, were served upon the named
plaintiffs and other members of plaintiff organization in a |
coordinated sweep. These subpoenas were made returnable sixty-
nine {(69) or less hours later in Tallahassee, Florida, at 9:30
A.M. (with a weekenﬁ'intervening). They were served not only ¢
those of the plaintiffs who live or had arrived in Florida, bu!
alsc on VVAW members in the states of Arkansas, Texas and Loui:
ana. A1l the subpoenas vere returnable at the same time, notw
standing the obvious 1mpossibility of the grand Jury hearing t
testimony ‘all at once; or, 1ndeed the apparent lack ‘of nécess

ghat sald testimony be taken during the same time as the
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they increased their educational programs and activity to mecet
the American government's escalation of its policies in Indochin

As part of their coordlrnated effort to make this education as

“comprehensive and complete as possible; plaintiffs held a con-

ference on May 27, 1972, in Gainesville, Florida to better coord
nate their educational actiyities at the Democratic and ﬁepublic
National Conventions. A person who later identified himself to

be in the employment of the defendants was present and partici-

pated in that meeting. In laté June the planned educational

programs and activities were announced publicly and appeared in

the Miaml press, and sent out across the country.

20. Plaintiffs planned and announced the following edt
cational activities for the week of the Democratlc Convention:
a) July 8 - VVAW, in conjunction with the Nation:

Tenants Organization,will hold a raily.

b} July 9 ~ Southern Christian Leadership Confer
* ence will open Resurrection City and hold a rally in

which VVAW member will participate.

¢} July 10.~ VVAW and National Velfare Rights
Organization will hold a rally and march to tne conven

- tion site. 7

d) July 11-12 -~ VVAW will hold guerilla ‘theater

and meet with Democratic Party Delegates.
e) July 11, morning - VVAW seminar on'drugs.
£) July 1i1,.afternoon - VVAW seminar on VA

hospitals, '

A ]
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Mahoney'are veterans of this nation's armed forces and have

served in the war In Vietnam. They are also members of the VVAW.

7. Plaintiffs are amengst the regional and national

'leadership group in the VVAW and most of them participated in

fhe planﬁing of the officlial VVAW eduéational-act;ons scheduled
in Miami dgring the Democratic and Republican Natiorzl Conventior
in July and August, 1972,.in91uding but not iimited to cohsulta-
tion with local law enforcement and elected offlcials concerning
the issuance of parade permits, the p?ocedures to be ufilized in
First Amendment protected marches and demonstratlions, and the

H

like.

[

18. The organizational activities themselves were to
begin and did begin on July 8, 1972, one day after the service o
the grand jury subpoenas which are the subjéct of the instant
lawsult. They were intended to focus the attention of the
American publile, including those present at the two conventions,
upon what plalntiffls believaiand st1ll belleve to be the 1llegal

and unconstitutional acts of the American government in Indochin

"19. The decision_to engage in such activities w?s
1hit1al1y made on April 11, 1972, and was announced in a press
conference in Houston, Texas, on April 12, 1972, recelving
national coverage. In response to the apparcnt renewed escala-
tion of the war, inclﬁdidg the bombing of North Vietnam, the in-
crease in troop movements, the mining of tpe ports and rivers of
North Vietnam, and ultimately the bombing of river dikes in the
Red.River Valley in which 12+15 million Vietnahese.people'are
living, plaintiffs felt that it was extremely urgent to present

] : ,
their information to the National Party Conventions. Consequen!

h)
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12. At the time of the service of the complained of
subpoenas plaintiffs BRUCE HORTON, ALTON FOSS, DONALD PURDUE, anc

WAYKRE BEVERLY were VvAw members who were active in preparing, or -

planning to attend, VVAW Democratic Conventlon activities,

© 13. At the time of the service of the complained of
subpoenas, plaintiffs JAMES FRANK HALL, TIMOTHY JONES, RICHARD
HUDGINS, and PETER P. MAHONEY were all members of VVAW.

Delfendants )

14. Defendant RICHARD KLEINDIENST 1s Attorney General

‘of the United States; defendant L. PATRICK GRAY 1s Acting Direct

of the Pederal Bureau of Investigation; defendant WILLIAM H.
STAFFORD, JR., 1s United States Attorney for the Northern Distri
of Florlda; defendants GUY GOODWIN and STARK KIKG are attorneys
for the Internal Security Division of the United States Departmc
of Justice; and JOHN pOE and RICHARD ROE are agents of the above
defendants whose identities are presently unknown to plaintiffs.
y All defendants are sued btcth individually and in
their official capacitiéé.
Defendant United States of Ameriéa.

STATEMENT OF FACTS AND CIRCUMSTANCES
e

15.  This 15 an actlon for declaratory and injunctive
relief to challenge the constitutidnality of grand-jury subpoen:
issued by defendants, requiring plaintiffs to appear on July 10

1972, in Tallahassce, Florida,

16. Plaintiffs Camil, Jordan, Logston, Michelson, Dom:

Knirrin, Horton, Foss, Purdue, Beverly, Hall, Jones,'Hudgins, a

-




[

e -

ettt et ok it k8 am ek b e, S Yy - e

SR S p—

I

R,

© e i oy Ak s P e b,

; ' e

i - T
“\__ P : i
! . Y J
: v

6. At the time of the:service of the complained of _
subpoena, plaintiff NANCY McCOWN was a student at Santa Fe Junior

College and a resident of Galnesville, ?1or1¢a. She was a staff

‘worker for VVAW and was active in planning the above-mentioned

Convention activities.

7. At the time of the service of the complained of
subpoena, plaintiff MARTIN JORDAN vas a resident of the State of
Arkansas, Reglonal Coofdinator for VVAQ in that state, and
coﬁrdinator of VVAW Convention activities for VVAW members from

his reglon.

E

8."At the time of the service of the complained of
subpoena, plaintiff BRUCE LOGSTON was a resident of Gainesville,
Florida, and a member of the VVAYW Executive Committee at the

University of Flerida.

9. At the time of the service of the complained of
subpoena, plalntiff STANLEY MICHELSON, JR., was International
Liaspn Coordinator for VVAW, and was acZive in planning VVAW

activitlies in Miémi for. the Democratic Convention.

10, At the time of the service of the complained of
subpoena, plaintiff DONALD DONNER was & resident of the State o:
s
Arkansas, a member of VVAW .and was actlve in planning VVAW Demo-

eratic Conventlon activities.

11. At the time of the service of the complained of
subpbena; plaintiff JOHM W. KNIFFIN was a resident of the State
of Texas, Texas Regionéi Coordinator for VVAW,and coordinatbr 0
the activities of Texas VVAW members in connectlon with the

Pemocratic Conventlon.
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2. The amount 1n controversy exceeds $10 000 exclusive

of interests and costs, in that the value of each of the rights

of which plaintiffs have been deprived is 1n excess of $10,000,

3. Plaintiffs'causes of action arise under the First,
Fourth, Fifth, Sixth, Eighth and Ninth Amendments to fhe Consti-~
tution of the United States; 28 U.5.C. 88 2201-02; 18 U.S.C.
§§ 2510-20; and 47 U.S.C. § 605; and 42 U.S.C. 8§ 1983, 1985(3)
and 1988. | | |

PARTIES
Plaintiffs : ' o

&, The VIETNAM VETERANS AGAINST THE WAR (hereinafter,
VVAW) 1s a membership organization whose purpeses include the
followlng:
a) to contribﬁte toward ending the war in Vietnam
and Southecast Asla by developing the abllities of itslmembefs
to cellect and disseminate information to the public;-

L3

, b) to encodrage all responsible efforts not in vio~
lation of 50 U.S.C. §8 1522 and 1523 to effect peace in Southeas
Asia through the knowledge and experience of the membership;
| ¢) to aid and assist veterans; and
d) to participate 1ﬁ activities relating to issues

of veterans' rights.

5. At the time of the service of the complained of
eubppena, plaintiff SCOTT CAMIL was a resident of Gaineeviile,
Florida, and Florida Reglonal Coordinator of VVAW. He was,ectiv
in planning VVAH_activities_for the Democratic National Conventi

in Miami,
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF FLORIDA
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VIETNAM VETERANS AGAINST THE VAR,
SCOTT CAMIL, NANCY McCOWN, HARTIN
JORDAN, BRUCE LOGSTON STANLEY
MICHELSON JR., DONALD DONNER,
JOHN W, nkIFFIN BRUCE FORTOW
ALTON FOSS, DONALD PURDUE, hAYNE
BEVERLY, JAHES FRANK HALL, TIIOTHY
JONES, RICHARD hUDGINS .ané PETER
P. MAHONEY

Plaintiffs
Ve

RICHARD XLEINDIENST, individually
and as Attorney General ¢f the
United States; L. PATRICK GRAY,
individually and as Director of

the Feaeral Bureau of Investigation;
WILLIAW H. STAFFCRD, JR., individ-
ually and as United Qtates Attorney

for thﬂ No“ bern Diab;ict of FPlorida;

ually and uS Atto“n IV S ro“ the De-
partment of Justice, Division of
Internal Security; JOHH DOE and
RICHARD ROE, individuzlly znd as
Agents of defendants KLEINDIENST,
GRAY, and STAFFORD, including but
not limited to agents of the Federal

Bureau of Investigation; -UNITED STATES

OF ANMERICA,
Pefendants

“h B4 ae we

b By a® 44 aa

"Sivil Action

No. TCa 18§3

Plainti

. . The

88 1331, 1343(h),

AMENDED COMPLAINT

ffs, for their verified complaint, say and allege

- JURISDICTION

Jurisdiction of this Court arises under 28 U.8.C

13“6 1651 2201 and 2202,

LY




